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HOW TO DRAFT FINDINGS OF FACT AND 
CONCLUSIONS OF LAW 


Failure of compliance with the requirements of section 2863, 
Statutes of Wisconsin, that the trial judge state in his written de- 
cision the facts found by him and his conclusions of law thereon 
has been the subject of frequent comment, explanation and defini- 
tion by appellate courts, and they have frequently commended their 
numerous decisions to the attention of judges and counsel who in 
the sustainment of judgments they secure may be seriously preju- 
diced by the omission of such findings as the statute commands.” 

It is advisable for the attorneys of the respective parties to sub- 
mit proposed findings and their duty in that regard should be strict- 
ly confined to a proper finding as required by the Code, by con- 
taining an express adjudication as to the truth regarding each 
material issue and the legal results. It is the court’s judicial duty 
to test the paper submitted before making it an official document.” 

Both the convenience of the Supreme Court and the Trial Court 
will be subserved by submitting specific findings with a judicial view- 
point and with an effort to comply with the spirit and intent of the 
statute. The interest of litigants suffer in consequence of a failure 
to comply therewith.* 





1Brown v. Griswold, 109 Wis. 275, 85 N. W. 363; Chippewa B. Co. v. 
Durand, 122 Wis. 85, 99 N. W. 603; Closuit v. John Arpin L. Co., 130 Wis. 
258, 110 N. W. 222; Farmer v. St. Croix P. Co., 117 Wis. 76-81, 93 N. W. 
830; McKenzie v. Haines, 123 Wis. 557-563, 102 N. W. 33; McDougald v. 
New Richmond R. M. Co., 125 Wis. 121-123, 103 N. W. 244; Milwaukee Nat. 
Bk. v. Gallun, 116 Wis. 74, 92 N. W. 567; Schmoldt v. Loper, 182 N. W. 728; 
Sliter v. Carpenter, 123 Wis. 578-582, 102 N. W. 27. 

* Galusha v. Sherman, 105 Wis. 263-266, 81 N. W. 495, 47 L. R. A. 417. 

* Brown v. Griswold, 109 Wis. 275, 85 N. W. 363; Closuit v. John Arpin 
L. Co., 180 Wis. 258, 110 N. W. 222; Farmer v. St. Croix P. Co., 117 Wis. 
76-81, 93 N. W. 830; Jansen v. Huerth, 143 Wis. 363, 127 N. W. 945; Young 
v. Miner, 141 Wis. 501-504—-505-506, 124 N. W. 660; Section 2863. 

* Brown v. Griswold, 109 Wis. 275, 85 N. W. 363. 
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A judgment may be reversed because of the failure of the court 
to make specific findings.‘ While it may not be reversible error, 
unless against the clear preponderance of the evidence, it is pre- 
judicial to the rights of the prevailing party, due to the rule of 
practice adopted by the appellate court in disposing of the issues, 
when there is a failure to make and file proper findings.® 

Under the rule, the appellate court may pursue one of three 
courses : 

Ist. Affirm the judgment if clearly supported by preponderance 
of the evidence; 

2nd. Reverse if not supported and order judgment in accordance 
with what appears to such appellate court, to be the preponderance ; 

3rd. If that course seems to present peril of injustice to remand 
for further trial and findings.® 

The rule that the inferences drawn from the evidence by trial 
court will not be disturbed unless clearly wrong, will readily be 
evaded if proper findings are not made and filed.’ Naturally, if 
the appellate court undertakes to determine which way the evi- 
dence preponderates, it must take the testimony as it finds it in 
the printed record and this cannot be done with safety. The trial 
court is in a natural and proper position to determine the credibility 
of the witnesses and judge the weight to be given to their testimony. 

This is especially true when there is a conflict in the evidence 
of such character that it is hardly possible to account for it on any 
other hypothesis than the witnesses on the one side or the other 
are lying. It may well be that they were doing so on both sides 
and the application of the presumption of innocence would avail 
nothing to determine the truth of the matter, although the balance 
could be thrown in favor of, sustaining the trial court’s decision. 
It is, of course, axiomatic that the preponderance of the evidence 
in a case does not necessarily rest in favor of the party who has 
produced the greater number of witnesses to testify to essential 
facts. The looks, the voice, the attitude, the general demeanor of 





* Chippewa B. Co. v. Durand, 122 Wis. 85, 99 N. W. 603; Closuit v. John 
Arpin L. Co., 130 Wis. 258, 110 N. W. 222; Farmer v. St. Croix P. Co., 117 
Wis. 76-81, 93 N. W. 830; Section 2863. 

* Chippewa B. Co. v. Durand, 122 Wis. 85, 99 N. W. 603; Closuit v. John 
Arpin L. Co., 180 Wis. 258, 110 N. W. 222; Damman v. Damman, 145 Wis. 
122-4-5-6, 128 N. W. 1062; Farmer v. St. Croix P. Co., 117 Wis. 76-81, 93 
N. W. 830; Section 2863. 

* Ripon Hardware Co. v. Haas, 163 Wis. 592-595. 
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a witness, may convince a trial court that he is not truthful, while the 
printed record may put his testimony in as favorable a light before 
the appellate court as that of a witness in whose candor and hon- 
esty the trial court justly and properly placed implicit reliance. 


The trial court by intuition and experience considers the wit- 
nesses’ interest in the result of the trial, if any is proven, their 
conduct and demeanor while testifying, their apparent fairness and 
bias, if such appears, their opportunity of seeing or knowing of the 
things about which they testify, the reasonableness or unreason- 
ableness of the story told by them, and all the facts and circum- 
stances proved tending to corroborate or contradict such witness, 
if any such appears, and applies his own knowledge of men and 
things in his observation and experience of the affairs of life to 
the testimony of the witnesses and determines upon which side 
the truth of the matter is. Evidence of the trial court’s reasons or 
reasoning do not appear in the printed record, and an inference 
drawn from the printed record cannot and never will be either 
just or reliable to warrant a reversal. 


The court should comprehend and apply the fundamental prin- 
ciples upon which facts must be established. It is the effect of 
the testimony or evidence, the weight of it, that must solve the 
initial question of whether there is a conflict or reasonable infer- 
ences calling for solution by a jury. That question is always for 
the court to determine and a failure to discharge the judicial 
function in that regard with firmness and care means a weakening 
of the system upon which parties must depend for a just and certain 
determination between right and wrong. Courts must decide 
whether evidence, in any reasonable view of it, will admit of con- 
flicting reasonable inferences, and in legal actions, juries must 
decide between such inferences or the court must do so when jury 
trial is waived. 


When physical situations or matters of common knowledge point 
so certainly to the truth as to leave no room for a contrary deter- 
mination based on reason and common sense, such physical situa- 
tions or reasonable probabilities are not effected by sworn testi- 
mony which in mere words conflicts therewith. The facts estab- 
lished by the situation itself and matters of common knowledge 
so clearly that no one can reasonably dispute it, notwithstanding 
evidence to the contrary, must stand uncontroverted and uncon- 
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trovertible, condemning as false such contrary evidence, either 
upon the ground of mistake or something worse.® 

It may be said that the cases are not numerous in which the 
appellate court may in effect perform the functions of a trial court 
in weighing evidence and determining where the preponderance 
rests. Trial courts have experienced reversals of cases tried by 
them when they had every reason to believe, and in fact were 
absolutely right in determining the case based on weight of the 
testimony and determination of the credibility of the witnesses to 
be given to such witnesses. This may and does occur, notwith- 
standing the proper findings are filed.* The appellate court insists 
on the statute being complied with for its own protection.’® 

The duty of the trial court and the province of the jury is defined 
by the Code. Every direction of a court or judge made or entered 
in writing and not included in a judgment is denominated an order." 
A general verdict is one by which the jury pronounce generally 
upon all or any of the issues either in favor of the plaintiff or 
defendant. A special verdict is that by which the jury find the 
facts only, leaving the judgment to the court. 

Where upon the trial, the case presents only question of law, the 
court may in its discretion direct the jury to render a verdict sub- 
ject to the opinion of the court.** Where the facts are undisputed 
the issue is one of law.** Matters pleaded by plaintiff and admitted 
by defendant and not withdrawn from the ‘pleadings become a 
verity.** 

The court in its discretion, may and when either party, before the 
introduction of any testimony, in his behalf, shall so request, 
shall direct the jury to find a special verdict. Such verdict 
shall be prepared by the court in the form of questions in writing, 
relating only to material issues of fact and admitting a direct 
answer,’® to which the jury shall make answer in writing. The 
court may also direct the jury, if they render a general verdict to 





* Groth v. Thomann et al., 110 Wis. 488-496. 

* Closuit v. John Arpin L. Co., 130 Wis. 258, 110 N. W. 222. 

% Brown v. Griswold, 109 Wis. 275, 85 N. W. 363; Farmer v. St. Croiz P. 
Co., 117 Wis. 76-81, 93 N. W. 830. 

4 Section 2812. 

4 Section 2857. 

1 Weinhagen v. Hayes et al., 183 N. W. 162-163. 

4 Savich v. Hines, 182 N. W. 924 (Wis.). 

% Sloan v. Brown Co. St. Bank, 182 N. W. (Wis.) 363. 
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find in writing upon any particular question of fact to be stated 
as aforesaid.*® } 

In every action for the recovery of money only or specific real 
property, the jury may in their discretion, when not otherwise 
directed by the court, render a general or a special verdict.*” 

Whenever any special verdict shall be submitted to a jury and 
there is omitted therefrom some controverted matter of fact not 
brought to the attention of the trial court by request, but essential 
to sustain the judgment, such matter of fact shall be deemed de- 
termined by the court in conformity with its judgment and the 
neglect or omission to request a finding by the jury on such matter 
shall be deemed a waiver of jury trial protanto and a consent that 
such omitted fact be determined by the court. The finding or de- 
termination of such omitted fact by the court may be reviewed on 
appeal without any exception thereto.’® 

When the evidence is insufficient to go to the jury and its suffi- 
ciency is challenged by all the usual motions and after special ver- 
dict, judgment may be entered, notwithstanding the verdict, with- 
out the court changing the answers to the verdict.’® 

Every verdict and special findings of fact shall be entered on the 
minutes and when in writing be filed with the clerk. When a spe- 
cial finding of facts shall be inconsistent with the general verdict, 
the former shall control the latter and the court shall give judg- 
ment accordingly.”® A finding of facts by the court, essential to 
make a logical claim and referring to the verdict of the jury con- 
firms findings of the jury as its own,”* and when the disputed 
facts in an action at law have been found by a special verdict, a 
formal finding of facts may properly be made by the court on any 
omitted controverted issue of fact and on such other essential 
ultimate fact established by proof or admitted or undisputed fact 
to complete a logical finding of ultimate facts to sustain a judg- 
ment entered.” 





%* Oliver v. Morawetz, 97 Wis. 332-335-340. 

1 Section 2858; Oliver v. Morawetz, 97 Wis. 332-335-340. 

* Section 2858m. 

” Elmergreen v. Kern, 182 N. W. 947. 

*® Section 2860. 

™ Stryk v. Mninchowicz, 167 Wis. 265-269; Sylvester v. Guernsey, 22 Wis. 
569. 

2 Mayhew v. Mather, 82 Wis. 355, 52 N. W. 436; Stryk v. Mninchowicz, 
167 Wis. 265-269; Sylvester v. Guernsey, 22 Wis. 569; Section 2858m. 
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When the issues are submitted to jury and the verdict ad- 
visory, the court should accordingly make the usual findings.** In 
an equity case proper practice requires that the trial court find 
specifically and separately upon each material issue therein. 

Upon a trial of a question of fact, by the court, his decision shall 
be given in writing and filed with the clerk within twenty days after 
the court at which the trial took place. Judgment upon the de- 
cision shall be entered accordingly as of the terms at which the 
cause was tried, and the judge shall state his decision separately.” 

Ist. The facts found by him, and 

2nd. His conclusions of law thereon. 

The decision shall be prepared by the trial court either from his 
own minutes or from prepared findings submitted by the parties, 
or both.”* 

In every case the ultimate facts in issue should be found.” A find- 
ing must be drawn with fullness and accuracy so that the appellate 
court (if necessary) can see that the judgment is supported by the 
findings.”* 

In order that a finding of fact and conclusion of law can be prop- 
erly drawn, one must become familiar with two distinct processes 
by which each are determined. Ultimate facts or findings of fact 
are determined by a process of natural reasoning, and conclusions 
of law by a process of artificial reasoning. The line of distinction 
between what are questions of fact and conclusions of law is not 
one easy to be drawn in all cases. It is quite easy to say that the 
ultimate facts are but the logical conclusions deduced from certain 
primary facts, evidentiary in their character, and that conclusions 
of law are those presumptions or legal deductions which, the facts 
being given, are drawn without further evidence. This does not 
quite meet the difficulty. We deduce the ultimate fact from cer- 
tain probative facts by a process of natural reasoning. We draw 





= Kammermeyer v. Hilz, 116 Wis. 313; Northwestern Nat. Bk. v. Ramsay, 
96 Wis. 544; 71 N. W. 939. 

* Galusha v. Sherman, 105 Wis. 263-266, 81 N. W. 495, 47 L. R. A. 417. 

* Ogden v. Glidden, 9 Wis. 46-55. 

* Bell Lumber Co. v. Bayfield Transfer Co., 169 Wis. 367; Sackett v. 
Price Co., 130 Wis. 637-641, 110 N. W. 821; Wallis v. First Nat. Bank, 155 
Wis. 533-5-6-8; Wriggleworth v. Wriggleworth, 45 Wis. 255; Section 2863. 

* Damman v. Damman, 145 Wis. 122-4-5-6, 128 N. W. 1062; Farmer v. 
8t. Croiz P. Co., 117 Wis. 76-81, 93 N. W. 830. 

*™Demming v. Weston, 15 Wis. 236-238. 
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the inference or conclusion of law by a process of artificial rea- 
soning; but this last process is often in such exact accord with 
natural reason that the distinction is scarcely appreciable. If ulti- 
mate facts were found only from direct evidence to the very fact, 
the distinction between them and conclusions of law would be 
easily drawn; but, as they are conclusions reached by argument, 
by reason,—are results deduced from an inferential process, in 
which the evidentiary facts become the premises, and the ulti- 
mate fact the conclusion; and this process, by which ultimate facts 
or presumptions of fact are reached, differs from presumptions 
of law only in this; that the latter “are reduced to fixed rules, and 
constitute a branch of the particular system of jurisprudence to 
which they belong”; the former, being “merely natural presump- 
tion are derived wholly and directly from the circumstances of the 
particular case, by the common experience of mankind, without 
the aid or control of any rules of law whatever” excepting the 
application of the rules of evidence bearing on the admissibility 
of competent, incompetent, material, immaterial, relevant and ir- 
relevant evidence. 


A presumption of fact is the natural connection of one fact 
with others by a combined process of proof and argument; a pre- 
sumption of law is a similar connection, artificially made by an- 
nexing a rule of law or legal incident to a particular fact proved. 
The result reached by a presumption of law may be a fact equally 
with that attained by a deduction of the same fact from the exis- 
tence of other and evidentiary facts. It is the process by which 
the result is attained which is or may be different and the tribunal 
through which such result is reached that differs, rather than the 
result itself. Amn act, deed, circumstance, or event is none less a 
fact because reached as a conclusion of law. Sanity or insanity, 
guilt, innocence, fraud, and negligence are all facts; and whether 
their existence or nonexistence is reached by a process of natural 
reasoning, or by artificial process known as “conclusion of law” 
does not in the least alter their status as facts. 


Suppose A sues B for services performed. The latter pleads 
payment. Here payment becomes the ultimate fact to be estab- 
lished. B proves that he employed a large number of men, and 
was accustomed to make weekly payments; that A was observed 
among others at the time and place where payment was made; 
that a considerable period has elapsed since A left the employ of 
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B during which time the former made no claim; these are circum- 
stances from which, as evidentiary facts, a jury may presume the 
ultimate fact of payment; but the presumption is one of fact, and 
not of law. Again, suppose the same case, but that the time pre- 
scribed by the statute of limitations in bar of the action has run. 
The law steps in and presumes the payment. The result reached 
may be the same, but it is reached by a different process. Again 
the same fact may be found to exist as a deduction from other 
facts, which, for that purpose, are treated as evidentiary; or the 
law will take such evidentiary facts, not as evidence in the sense 
in which we use that term when applied to the investigation of 
facts, but as a basis from which to presume the existence of the 
ultimate fact of conclusion. We have no doubt but that the terms 
“title” and “owner”, considered in the abstract, are facts, and may 
be found as such. 

The question to determine—who has the title? Who is the 
owner?—is quite a different one, and will usually depend not 
upon the natural deductions from the facts in proof, but upon the 
application of those legal principles found to apply justly to all 
like cases; and, when necessary, and thus applied, to work out a 
result, the conclusion is one of law, or a mixed question of law 
and fact.** To illustrate: A and B, parties to an action, tried by 
a jury, each hold a conveyance, in all respects regular and suffi- 
cient in form to convey the legal title, executed and delivered at 
different periods by the holder of the paramount title. These facts 
established and manifestly, as we think, it would be the duty of 
the court to find as a conclusion of law, that the title vested in the 
one who first received a conveyance. Such duty arises, not because 
title is or is not a fact, but because it cannot be determined by 
the application of the process of reasoning adopted for the estab- 
lishment of facts, pure and simple, and must be determined by the 
application of the process of artificial reasoning adopted by the 
law; and, then thus determined, we designate the result a “con- 
clusion of law.” 

If the meaning is clear, we have conveyed the impression that 
in legal proceedings it is, in many cases, the means by which the 
result is to be reached which must determine whether a given con- 
clusion is one of fact or of law. If, from the facts in evidence, 
the result can be reached by that process of natural reasoning 





* Ripon Hardware Co. v. Haas, 163 Wis. 592-595. 
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adopted in the investigation of truth, it becomes an ultimate fact, 
to be found as such. If, on the other hand, resort must be had to 
the artificial processes of the law, in order to reach a final deter- 
mination, the result is a conclusion of law. 


A court of original jurisdiction, in determining issues of fact 
without the interposition of a jury, must, of course, apply the law, 
so far as it relates to the admissibility and weight to be given 
to evidence; but beyond that it simply finds the facts as a jury 
would do in the case of a special verdict. This accomplished and 
the facts as found are subject to such intendments or conclusions 
of law as would apply to a special verdict. Applying this rule, 
ownership and right to possession of the demanded premises are 
conclusions of law, to be deduced from the facts as found.*® 


Although it may not be possible to frame a formula which, in 
all cases, will serve as an unfailing test by which to determine 
whether a given deduction states an ultimate fact or a conclusion 
of law, still, it is, in many cases,** the means by which the result 
is to be reached, which must determine whether a given conclusion 
is one of fact or of law. If from the facts in evidence, the result 
can be reached by that process of natural reasoning adopted in the 
investigation of truth, it becomes an ultimate fact, to be found 
as such. If, on the other hand, resort must be had to the artificial 
processes of the law, in order to reach a final determination, the 
result is a conclusion of law.*? 


In addition to the difficulty encountered in distinguishing be- 
tween conclusions of law and ultimate facts, it is also sometimes 
difficult to distinguish between inferential facts and ultimate facts; 
and because of this latter difficulty it has been suggested in one 
jurisdiction that in cases of doubt the only safe plan is to include 
all the facts in a special verdict, on the theory that if it turns 
out that a given fact is only evidentiary no harm is done, but if 
such fact is ultimate, its presence is proper and its absence might 
be fatal. Under the Code 2858m a failure to request it would 
waive it and the court would determine the fact omitted. 





* Levens v. Revegno, 71 Cal. 273-275, 12 Pac. 161-162-163; Oregon Home 
Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 


= Levens v. Revegno, 71 Cal. 273-275, 12 Pac. 161-162-163. 
®= Oregon Home Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 
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It has been said that a fact in issue is that upon which the plain- 
tiff proceeds by his action, and which the defendant controverts in 
his pleadings.** 

In all findings, ultimate facts should be found and not evidentiary 
facts; that is, they may be conclusions of fact, or in other words, 
inferences drawn from the subordinate or evidentiary facts. Ul- 
timate facts are, when considered with reference to the facts or 
evidence by which they are establishd or proven, but the logical 
results of the proofs or, in other words, mere conclusions of fact. 
Recital of ultimate facts must include or cover all the material issues 
made by the pleadings vital to determine a right to recover.** 


Findings made by trial judge are the same as that of a special 
verdict and the standard fixed for special verdicts is also taken 
as a standard for the findings of fact, and require the same degree 
of particularity. A special verdict must find all the facts essential 
for a judgment; but, ultimate and constitutive rather than evi- 
dentiary facts should be stated. Generally, a special verdict must 
pass upon all the material issues, and yet a special verdict will be 
adequate if it states sufficient findings on an issue which ultimately 
determines the case and necessarily supports the judgment rendered 
so that other issues in the controversy become immaterial.** A 
finding is sufficient and properly drawn, when it is as specific as 
a special verdict or good drafted pleading, but a finding of a legal 
effect, is not approved.** 


The ultimate facts which a finding should contain are generally 
speaking, the issuable facts which a pleading should contain and 
are practically the same as the facts which a special verdict should 
contain, and in either case the statement of the ultimate fact fre- 
quently includes a legal conclusion from the evidentiary facts and 
should generally be a fact upon which liability or non-liability de- 





=r.N. A. & C. Ry. Co. v. Miller, 141 Ind. 550, 37 N. E. 348; Oregon Home 
Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 

“ Caywood v. Farrell, 51 N. E. 775-776, 175 Ill. 480; LaMoe v. Superior 
L. & P. Co., 147 Wis. 512, 182 N. W. 623; McKenzie v. Haines, 123 Wis. 567- 
563, 102 N. W. 33. 

* Oregon Home Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 

* Briere v. Taylor, 126 Wis. 347, 105 N. W. 817; L. N. A. & C. Ry. Co. v. 
Miller, 141 Ind. 550, 37 N. E. 348; Meyer v. School District No. 31 Minne- 
haha Co., 57 N. E. 68-69-70, 4 S. D. 420; Oregon Home Builders v. Mont- 
gomery Ins. Co., 184 Pac. 487-489. 
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pends.** Facts upon which the plaintiff’s right to recover or the 
defendant’s right to defeat recovery necessarily depends, must be 
found.** Findings of fact should be succinct statements of con- 
clusions reached on the material points in issue and for its own 
protection the appellate court has a right to insist that this law 
be observed.*® 

An ultimate fact is the final resulting effect which is reached by 
processes of logical reasoning from the evidentiary facts.*° Ulti- 
mate facts are established and proved from the facts and evidence 
in the case and are the legal results of the proofs, or in other words, 
mere conclusions of fact. “Ultimate” means, at last, finally, or 
at the end.* 

The rule by which the effect of the answer to a question in a 
special verdict must be determined is stated as follows: First and 
foremost, the question must be an ultimate fact, or the jury must 
find the ultimate fact. Neither jury or court finds the inferential 
facts, and when the ultimate facts are found, the court determines 
the law of the case. 

When the ultimate facts are submitted for determination and 
reasonable men of equal intelligence may honestly and rationally 
differ as to the inference and conclusions to be drawn from such 
facts, proof and evidence, it is for the court or jury to determine 
the inferences as the case may be.*? 

An inferential fact is an inference or conclusion from the evi- 
dentiary facts. It is an inference or conclusion from evidence. 
This being true, such conclusions are not conclusions of law, but 
they are inferences or conclusions of fact. It is, therefore, not 
necessary to set out or return the evidence from which the jury 
draw or infer such facts. Such inferences or conclusions being 
matters of fact, purely, and as the jury are the exclusive judges 
of the facts, they alone can determine what are the proper and 
legitimate inferences or conclusions to be drawn from the evi- 
dentiary facts. That is the reason why it neither helps nor harms 





* Brenger v. Brenger, 142 Wis. 26-37, 125 N. W. 109; Cornte v. Congre- 
gation of St. John, 154 Wis. 405. 

* Cornte v. Congregation of St. John, 154 Wis. 405. 

* Krueger v. Buel, 153 Wis. 583. 

“ Oregon Home Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 

“ Cambria Iron Co. v. Keynes, 47 N. E. 549-650, 56 Ohio 501. 
“ Republic Iron ¢ Steel Co. v. Jones, 69 N. E. 191-2, 32 Ind. 189. 
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their special verdict to embrace the evidentiary facts therein, fur- 
ther than to needlessly incumber the record, thereby inducing con- 
fusion. It sometimes happens as heretofore stated that facts are so 
close to the line dividing the inferential facts from the evidentiary 
facts that the only safe plan is to put them into the special verdict, 
where they can do no harm if they should turn out, in the opinion 
of the court, to be evidentiary facts, and where their absence might 
be fatal if they should turn out to be inferential facts. It may 
sometimes happen that the evidentiary fact and the inferential facts 
are one and the same thing. For instance, in a suit on a promis- 
sory note, where there is an answer of general denial, but no 
answer denying the execution of the note, it is both the evidentiary 
fact and the inferential fact, and must go into the special verdict.** 

An evidentiary fact is one that furnishes evidence of the existence 
of some other fact,** and it is not necessary to state the probative 
facts requisite to establish the ultimate facts.*® 

Findings of fact in actions tried by the court should severally 
cover all of the material issues raised by the pleadings carefully 
excluding all other matters and should be drafted from a strictly 
judicial viewpoint.** 

It is the duty of the court to frame a special verdict on its own 
motion or when its attention is drawn to an issue of fact which is 
material and properly in issue, it should form and propound a 
correct question whether a proper one is submitted by the attorney 
or not.** 

The court may make a finding on questions of fact when their 
submission to a jury was not requested,** and when found by the 
court it is as conclusive as a verdict would be on such findings.*® 

It is a settled doctrine that in all cases where a question of fact 
is tried by the court, its decision must be given in writing in ac- 
cordance with the statute requiring a finding of fact and conclu- 





“LT. N. A. &€ OC. Ry. Co. v. Miller, 141 Ind. 550, 37 N. E. 348. 

“Oregon Home Builders v. Montgomery Ins. Co., 184 Pac. 487-489. 

“ First National Bank v. Swan, 23 Pac. 743-747, 3 Wyo. 356; Wheeler v. 
Farmer, 38 Cal. 203. 

“ Brenger v. Brenger, 142 Wis. 26-37, 125 N. W. 109. 

* Wawrzyniakowski v. Hoffman ¢ Billings Mfg. Co., 146 Wis. 153-167, 
131 N. W. 429. 

“ Phelps v. Monroe, 166 Wis. 515; Tabak v. Milwaukee Elec. Ry. & L. Co., 
161 Wis. 422-425. 
” Phelps v. Monroe, 166 Wis. 515; Section 2858m. 
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sion of law.*® It must be drawn with fullness and accuracy so that 
the appellate court (if necessary) can see that the judgment is sup- 
ported by the findings.®* 

It should always be remembered that the rights of litigants will 
be seriously affected if the issuable or ultimate facts are not properly 
determined either by the court or jury and are not properly and 
fairly presented upon the records.** Attorneys and trial courts 
should not permit themselves to view this important subject with 
indifference because the appellate court have held certain require- 
ments of the statutes directory only and not reversible error.” 
How these irregularities in failure to comply with the statute effect 
the rights of litigants is fully set forth by the Supreme Court." 


Orders or judgments should be in writing, whether reduced to 
writing by the judge or clerk.°° There must be evidence of the 
decision in fact rendered.** Failure to comply with Code will al- 
ways give the appellate court the right to adopt one of three 
courses as heretofore stated.*’ A finding of fact as recognized by 
the decision of the Supreme Court means findings of ultimate 
rather than evidentiary facts.** 


® Caywood v. Farrell, 51 N. E. 775-776, 175 Ill. 480. 

% Brenger v. Brenger, 142 Wis. 26-37, 125 N. W. 109; Farmer v. St. Croia 
P. Co., 117 Wis. 76-81, 93 N. W. 830; Demming v. Weston, 15 Wis.236-238; 
Young v. Miner, 141 Wis. 501-504-505-506, 124 N. W. 660. 

% Sayre v. Gardiner, 7 Wis. 214-217. 

% Cramer v. Hanaford, 53 Wis. 85, 10 N. W. 15; Damman v. Damman, 
145 Wis. 122-4-5-6, 128 N. W. 1062; Farmer v. St. Croix P. Co., 117 Wis. 
76-81, 93 N. W. 830; Klatt v. Mallon, 61 Wis. 542, 21 N. W. 532; Willes v. 
Bergenthal, 50 Wis. 474, 7 N. W. 352; Milwaukee Nat. Bk. v. Gallun, 116 
Wis. 74, 92 N. W. 567; Northwestern Iron Co. v. Industrial Commission, 
154 Wis. 97; Pier v. Proutz, 67 Wis. 218, 30 N. W. 232; Sherman v. Madison 
Mut. Ins. Co., 39 Wis. 104-108; Williams v. Ely, 13 Wis. 1; Body v. Jewsen, 
33 Wis. 402. 

% Zahorka v. Geith, 129 Wis. 489-505-506, 129 N. W. 552. 

® Allen v. Voje, 114 Wis. 1-8, 89 N. W. 924; Baker v. Baker, 51 Wis. 538- 
548, 8 N. W. 289; Barris v. Snyder, 113 Wis. 451, 89 N. W. 660. 

* Findley vy. Knickerbocker Ice Co., 104 Wis. 375, 80 N. W. 436; Sackett 
v. Price Co., 1830 Wis. 637-641, 110 N. W. 821; Wallis v. First Nat. Bank, 
155 Wis. 533-5-6-8. 

* Brown v. Griswold, 109 Wis. 275, 85 N. W. 363; Closuit v. John Arpin 
L. Co., 130 Wis. 258, 110 N. W. 222; Damman v. Damman, 145 Wis. 
122-4-5-6, 128 N. W. 1062; Jansen v. Huerth, 143 Wis. 363, 127 N. W. 945; 
Kelm v. Woodbury, 150 Wis. 499-504, 137 N. W. 757; Whalen v. Eagle 
L. P. Co., 143 N. W. 689; Young v. Miner, 141 Wis. 501-504-505-506, 124 
N. W. 660. 

“ Northwestern Iron Co. v. Industrial Commission, 154 Wis. 97. 
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Compliance with the Code in separate, concise, and clear state- 
ments of findings of fact by the court is desirable for the purpose 
of minimizing judicial labor, raising the grade of it, increasing 
judicial efficiency and promoting economy and certainty in the 
administration of justice.*® . 

It is important to remember some of the objections and restric- 
tions in drafting findings, and the following are mentioned and 
will serve the purpose of explaining what the Code requires, and 
may be accepted as rules: 

Do not file numerous findings of fact not necessary to the de- 
cision of the case, consisting principally of a synopsis of the evi- 
dence.®*° 

An omnibus finding that all the material allegations are proven 
fails utterly to comply with the statute.** 

Findings should be free from extraneous matters in the nature 
of reasons for the conclusions or evidentiary facts.°? Evidentiary 
matters and argument should be omitted in findings.** 

Findings of fact should not be a recital of the evidence in the 
case or a history of the litigation, but should cover only the ultimate 
issues raised by the pleadings, proof and evidence. 

A finding of a recital of evidentiary facts, unnecessarily long, 
prepared by attorney and signed by the judge has been severely 
criticized by appellate court.** 

A finding on a counterclaim interposed that the allegations 
of the counterclaim are not proven and that the contract is valid 
and binding is not a compliance with the requirements of the 
statute.** 

Another important rule to be remembered is the rule that de- 
termines whether a finding on any particular issuable fact is neces- 
sary or not. It is unnecessary for the court to find the facts ad- 





" Calumet Service Co. v. Chilton, 148 Wis. 334. 
“In re Lynch’s Will, 163 Wis. 466. 
“ McKenzie v. Haines, 123 Wis. 557-563, 102 N. W. 33. 
@ McDougald v. New Richmond R. M. Co., 125 Wis. 121-123, 103 N. W. 244. 
@ Fanning v. Murphy, 126 Wis. 538, 105 N. W. 1056, 4 L. R. A. (N. S.) 
666n. 
“ Laney v. Picardo, 169 Wis. 267; Northwestern Iron Co. v. Industrial 
Commission, 154 Wis. 97. 
*Cornte v. Congregation of St. John, 154 Wis. 405. 
“ Spence v. Geilfuss, 89 Wis. 499, 69 N. W. 529; Section 2863. 
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mitted by the pleadings as it was unnecessary for a special verdict 
to state them, but the court should find the ultimate facts.** Facts 
established by proper stipulations of parties or admissions of the 
pleadings need not be included in the findings ;** see contrary; 
stipulation as to division of property, under section 2360 in divorce 
cases which must be approved by the court and incorporated within 
the decree.® 

The intent of the Code demands that findings of fact in equity 
cases should cover singly and concisely the material facts pleaded 
or pleadable and proved or admitted grounds for redress or de- 
fense, avoiding repetition, elaboration, discussion and all mere evi- 
dentiary matters.” 

When no issue is raised as to an ultimate fact, findings are not 
necessary." It is always proper and necessary to make a finding 
on jurisdictional facts to sustain the judgment when admitted or 
proved. Whether legal conditions exist or equitable conditions exist 
and whether facts are put in issue or not, all have a material bear- 
ing on the practice in drawing findings; thus, in replevin actions, 
a finding as to the time the suit was commenced, the value of the 
property and character of the interest of the party entitled to 
possession, are necessary."? 


In actions for services quantum meruit, where facts are found 
by the court or referee, from which the law implies a promise, 
and its acceptance, it is unnecessary, though not improper to find 
in terms that the parties made an implied contract, so that the 
finding will be supported by the evidence and sustain the judg- 
ment.”® 

A finding that the defendants converted the property, but failing 
to state what property, its value, and whether it belonged to the 
plaintiff does not conform to the practice and lacks that certainty 
which the law requires. “That judgment be entered for the plain- 
tiff” is not a conclusion of law.” 

" Hawkes v. Dodge Co., 11 Wis. 188-191-192. 

“Catlin & Powell Co. v. Schuppert, 130 Wis. 642, 110 N. W. 818. 

© Bergevin v. Bergevin, 168 Wis. 466. 

"Calumet Service Co. v. Chilton, 148 Wis. 334. 

" Downer v. Sexton, 17 Wis. 29-30;Krause v. Krause, 23 Wis. 354-355; 
Otgen v. Frohbac, 148 Wis. 301; Potter v. Brown Co., 56 Wis. 272-273. 

™ Rose vy. Tolley, 15 Wis. 443-444. 


™ Wojohn v. Nat. Union Bank, 144 Wis. 646-662, 129 N. W. 1068. 
™Demming v. Weston, 15 Wis. 236-238. 
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The following rulings may illustrate the process of reasoning, 
to determine ultimate facts and conclusions of law in the trial of 
cases. 

Ownership may be a finding of an ultimate fact." 

‘A finding that the withholding by the state, at time, of flow 
of water from Lake Nagawicka, was not a reasonable or necessary 
use of the waters of Lake Nagawicka, and Bark River for the 
proper carrying on of the fish hatchery was the controlling fact 
in the case. This determination by the court is not a conclusion 
of law, but is the ultimate fact, necessary to be determined before 
the court can properly arrive at conclusions of law from which a 
judgment may follow to determine the rights of the parties.” 

When the question of certain rights in public highway was in 
issue, a finding that the public was not estopped by the acts of 
one Shepard, and had lost no rights in the street by abandonment, 
non-use or in any other manner, and that the plaintiff was en- 
titled to judgment, was nothing more or less than a conclusion of 
law, and that a finding should have been made determining (1) 
when was this use by the public? (2) was it before or after 
1880? (3) what was the extent of the public use? (4) was it 
sufficiently extensive and long continued so to show that public 
convenience required the street ?"’ 

The following controverted issues were regarded as ultimate 
facts to be determined. (1) Whether the plaintiff physically 
executed the deed upon which the defendants rely. (2) Whether 
if so, the intention of the parties was that a complete release and 
transfer of the equity of redemption should take place, or whether 
the parties contemplated a continuance of the former situation, 
namely, that the property should still be held as security redeem- 
able by the mortgage. (3) Whether, if intended as an absolute 
conveyance it was (a) voluntary on the part of the mortgagor, 
(b) based on an adequate consideration, (c) untainted by fraud, 
and (d) with no advantage taken of the debtor’s necessities by 
driving a hard bargain. (4) Whether the defendant, Nellie Miner, 
was an innocent purchaser without notice relying on the record 

™ Traveller's Ins. Co. v. Hallauer, 131 Wis. 371, 111 N. W. 527; Oregon 
Home Builders vy. Montgomery Ins. Co., 184 Pac. 487-489. 

™ Apfelbacher v. State, 167 Wis. 233-239. 

™ Brown v. Griswold, 109 Wis. 275, 85 N. W. 363; Burke v. Sidra Bay Co., 
116 Wis. 137; Farmer v. St. Croix P. Co., 117 Wis. 76-81, 93 N. W. 830; 


McKenzie v. Haines, 123 Wis. 557-563, 102 N. W. 33; Milwaukee Nat. Bk. 
v. Gallun, 116 Wis. 74, 92 N. W. 567. 
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title. (5) Whether the defendants, Shannons, were such purchas- 
ers, and (6) Whether the plaintiffs were estopped by certain evic- 
tion proceedings."® 

A finding that a written contract for the sale of a quantity of 
ice was modified in a certain particular by mutual agreement, is 
more in the nature of a conclusion of law. (1) Although a find- 
ing may be of mixed law and fact under certain circumstances.” 

A finding that an order of the Railroad Commission issued is un- 
reasonable, is a finding of fact, under the rule.*° A finding merely 
that plaintiff did not complete his contract without a further find- 
ing as to whether defendant was responsible for such failure, is 
not a finding of an ultimate fact under the rule.™ 

A finding that a director and officer of a bank acted in good faith 
and was guilty of no fraud while acting in a fiduciary capacity for 
the bank in a transaction between it and himself, is a finding of 
fact, but a finding that he was guilty of no constructive fraud is 
a conclusion of law, and the same is true of a finding that the bank 
affirmed and ratified the transaction.* 

In actions to enjoin trespass, a statement in the record that there 
is no evidence from which it can be determined that either plain- 
tiff or defendants have no right, title or interest in the premises 
involved, is a legal conclusion as to the probative force of evi- 
dence, and not a finding of an ultimate fact in issue as required by 
statute.®* 

A finding that at the commencement. of this action, plaintiff had 
no right, title or interest in the land described in the complaint is 
not a finding of fact, but a conclusion of law.™* 

The ultimate facts in a special verdict to be submitted is illustrated 
in the case of Mauch v. Hartford, 112 Wis. 40-58-62." First: Was 
the side walk at the place where and time when plaintiff was in- 
jured insufficient for public use? Second: Did the defendant have 





™ Young v. Miner, 141 Wis. 501-504-505-506, 124 N. W. 660. 

™ Calumet Service Co. vy. Chilton, 148 Wis. 334. 

* Milwaukee Elec. Ry. &€ L. Co. v. Railroad Commission, 169 Wis. 421; 
Section 2863. 

" Whalen v. Eagle L. P. Co., 143 N. W. 689; Section 2863. 

"Shaw v. Crandon St. Bank, 145 Wis. 639-650, 129 N. W. 794. 

* Jansen v. Huerth, 143 Wis. 363, 127 N. W. 945; Section 2863. 

“Young v. Miner, 141 Wis. 501-504-505-506, 124 N. W. 660. 

* Manch v. Hartford, 112 Wis. 40-58-62. 
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notice of such insufficiency so that by the exercise of reasonable 
diligence it might have remedied it before the plaintiff was in- 
jured? Third: Was such insufficient condition of the side walk 
the proximate cause of plaintiff’s injury? Fourth: Was plaintiff 
guilty of want of ordinary care which contributed to produce her 
injury? Fifth: What sum of money will compensate plaintiff for 
her injury? Court said, “We do not say but that other questions 
might properly have been added to those suggested, but none 
would have been necessary, nor probably in the least helpful in 
reaching a just result in the manner contemplated by the statute 
as repeatedly judicially declared.” Findings found by the judge 
are in the nature of a special verdict by the jury and must be stated 
with fullness and accuracy. 

When the court found as a conclusion of law that the defendants 
are the owner in fee simple and entitled to the possession of the 
same, and that the plaintiff is not entitled to any part of the same, 
or to any damages for withholding thereof, such finding was con- 
sidered a conclusion of law, although ownership may be a finding. 
The fact that there is or is not a partnership existing requires a 
finding of its existence as an ultimate fact when it is put in issue.* 

Court may decide a question of fact on affidavits or issue arising 
upon the hearing of a motion.** 

Probative facts should not be stated, only ultimate facts; this is 
true in attachment proceedings.*® 

A finding of a referee has the same dignity as findings of trial 
court or verdict of the jury when affirmed. 

Under the construction placed on section 2863, a valid judgment 
may be pronounced orally in actions tried by the court, before any 
written findings and conclusions are made and filed, but the record 
should be properly perfected to comply with the Code.” 

A circuit judge has power after an exception taken to his orig- 
inal finding to amend it and make it sufficient to sustain the 





“Demming v. Weston, 15 Wis. 236-238. 

" Kohn v. Central Smelting Co., 2 Utah 371-5-6. 

“ Kissinger v. Zerger, 138 Wis. 368-376, 120 N. W. 349; Wheeler v. 
Farmer, 38 Cal. 203. 

" First National Bank v. Swan, 23 Pac. 743-747, 3 Wyo. 356. 

* Otto v. Barning, 139 Wis. 403-405, 121 N. W. 126; Wojohn v. Nat. Union 
Bank, 144 Wis. 646-662, 129 N. W. 1068. 

“ Findley v. Knickerbocker Ice Co., 104 Wis. 375, 80 N. W. 436. 
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judgment,*? and may be done within one year after entry of judg- 
ment.*® 

Oral findings appearing in bill of exceptions will be regarded 
as a finding.** Orders made, not reduced to writing and signed, 
may not nullify the decision, but is not a compliance with the 
statute.*® 

The statutory requirement that the findings be filed within 20 
days after trial term, is directory, merely and they may be filed 
afterwards. Section 2863.°%° This is not a compliance with the 
statute. 

A careful analysis of the authorities quoted in the above review 
on the subject may aid the members of the bar and the trial 
courts in complying with the statutes and thus subserve the ap- 
pellate court and protect the rights of litigants in the trial of cases. 


EpGarR V. WERNER. 
Judge of the 10th Judicial Circuit of Wisconsin. 





" Keep v. Sanderson, 12 Wis. 352. 

*® Costellow v. Grant County Mutl. Fire & L. Ins. Co., 133 Wis. 361-4. 

“ Hawkes v. Dodge Co., 11 Wis. 188-191-192. 

* Allen v. Voje, 114 Wis. 1-8, 89 N. W. 924; Baker v. Baker, 51 Wis. 
538-548, 8 N. W. 289; Comstock v. Boyle, 134 Wis. 613-617, 114 N. W. 1110; 
German Am. Bank v. Powell, 121 Wis. 575-577, 99 N. W. 222. 

* Cramer v. Hanaford, 53 Wis. 85, 10 N. W. 15; Klatt v. Mallon, 61 Wis. 
542, 21 N. W. 532; Ottelie v. Walchter, 33 Wis. 252; Stryke v. Mninchowicz, 
167 Wis. 265-269. 
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The Wisconsin Statutes provide: 


Section 2241. Every conveyance of real estate within this state here- 
after made (except patents issued by the United States or this state, or 
by the proper officers of either) which shall not be recorded as provided 
by law shall be void as against any subsequent purchaser in good faith 
and for a valuable consideration of the same real estate or any portion 
thereof whose conveyance shall first be duly recorded. 


Unrecorded conveyances of real estate are declared void as to 
certain classes of persons by the statute quoted. It may not be in- 
appropriate in a discussion of the operation of the statute to begin 
by determining what conveyances are recorded within its meaning. 


Here arises a question upon which there is much disagreement. 
Upon whom does the risk of the failure of the recording officer 
to perform his duties fall, the prior grantee who presents a deed, 
or other conveyance for record, or the purchaser who takes a sub- 
sequent conveyance in reliance upon the record? This disagree- 
ment is based in part upon differences in the language of the re- 
cording acts, and in part upon different conceptions by different 
courts of the recording acts.1 Wisconsin has accepted the view 
that the risk of mistake and of negligence on the part of the re- 
corder is upon the prior grantee.? A deed is not recorded within 
the meaning of section 2241 until performance of the statutory 
duties, with respect to recording, of the recording officer, the regis- 
ter of deeds. What are those duties? ’ 

The statutes provide: 

Section 59.51. Duties. The register of deeds shall: 

(1) Record or cause to be recorded in suitable books to be kept in his 
office, correctly and legibly* all deeds, mortgages, maps, instruments and 
writings authorized by law to be recorded in his office and left with him 
for that purpose. 

1 Tiffany, Reat Property, 2nd ed., pp. 2197-2200. 

* Hiles v. Atlee, 90 Wis. 72, 62 N. W. 940; Hotson v. Wetherby, 88 Wis. 
324, 60 N. W. 423; Putney v. Cutler, 54 Wis. 66, 11 N. W. 437; Pringle v. 
Dunn, 37 Wis. 449; Shove v. Larson, 22 Wis. 142. 

*The statutes provided originally that the recording should be “cor- 
rectly and in a plain and distinct handwriting.” It was held, notwith- 
standing the use of the word “handwriting” that the record might be 
partly printed. Mazwell v. Hartman, 50 Wis. 660. 
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(2) State upon the record of any instrument the number and denomina- 
tion of all United States internal revenue stamps, if any, affixed thereto. 

(3) Keep the several books and indexes hereinafter mentioned in the 
manner required. 

(4) Indorse upon each instrument or writing received by him for 
record his certificate of the time when it was received, specifying the day, 
hour and minute of reception and the volume and page where the same 
is recorded, which shall be evidence of such facts. 

(5) Indorse plainly upon the top of the back, when folded, of each 
instrument received for record, or file as soon as received a number con- 
secutive to the number affixed to the instrument next previously received 
according to the numbering now established, and if two or more instru- 
ments are received at the same time, designate by letters appended to 
the number, thus—169A, 170A, 171A—that the instruments were received 
for record at the same time, and to enter the same in the indexes. 

(6) Safely keep and return to the party entitled thereto, on demand 
within a reasonable time, every instrument left with him for record not 
required by law to be kept in his office. 

(7) Register as directed by law all marriages contracted and deaths 
and births occurring in his county. 

(8) Make and deliver to any person, on demand and payment of the 
legal fees therefor, a copy duly certified, with his official seal affixed, of 
any record, paper, file, map or plat in his office. 

(9) File and safely keep in his office all records, documents and papers 
of any post of the Grand Army of the Republic and of any historical 
society in his county. 

(10) Keep a book and record therein all ‘certificates of organization of 
corporations, and all amendments thereof filed and required by law to be 
recorded in his office, and an alphabetical index of the names of such 
corporations, with a reference to the number and page of the volume 
where such writings are recorded respectively. 

(11) Perform all other duties required of him by law. (Stats. 1917, a. 
758, 763; 1919, c. 695, s. 114, 119.) 

59.52. General Index. Each register of deeds shall keep a general 
index, each page of which shall be divided into nine columns, with beads 
to the respective columns as follows: 
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He shall make correct entries in said index of every instrument or 
writing received by him for record, under the respective and appropriate 
heads, entering the names of the grantors in alphabetical order; and he 
shall immediately upon the receipt of any such instrument or writing for 
record enter in the appropriate column, and in the order of time in which 
it was received, the day, hour and minute of reception; and the same 
shall be considered as recorded at the time so noted. Wherever any 
register has made in any index required by law to be kept in his office, 
in the index column provided for describing the land affected by the 
instrument indexed, the words “see record,” “see deed,” “see mortgage,” 
or other instrument, as the case may be, such entry shall be a sufficient 
reference to the record of such instrument, if it be in fact recorded at 
large in the place so referred to. (Stats. 1917, s. 759; 1919, c. 695, s. 115.) 

59.53. Index of records. He shall keep an index of all records or files 
kept in his office showing the number of the instrument or writing con- 
secutively, the kind of instrument and where the same is recorded or 
filed, thus: 








| Where recorded or filed 
Number of | Kind of 
instrument instrument 





Volume Page Letters of file 



































and shall keep another index showing the number of the instrument and 
the names of the grantees in each instrument or writing in alphabetical 
order, and the names of the grantors, and the volume and page where the 
same is recorded, and the name of the instrument or writing. (Stats. 
1917, s. 760; 1919, c. 695, s. 116.) 

59.54. Record of attachments, lis pendens, etc. He shall keep a sepa- 
rate book or register divided into columns with appropriate headings, in 
which he shall enter an abstract of every writ of attachment or copy 





‘This sentence is from the Annotated Statutes of 1889, sec. 759a. Even 
prior to the adoption of this section it had been held that the words 
authorized by it, or words of similar import, were sufficient to satisfy the 
index requirements in-case the instrument indexed was in fact recorded 
in the place referred to. Hotson v. Wetherby, 88 Wis. 324, 60 N. W. 423; 
Halil v. Baker, 74 Wis. 118, 42 N. W. 104; St. Croiz L. & L. Co. v. Ritchie, 
73 Wis. 409, 41 N. W. 345; Oconto Company v. Jerrard, 46 Wis. 317, 50 
N. W. 591; Coleman v. Peshtigo Lumber Co., 30 Fed. Rep. 317. 
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thereof and certificate of real estate attached, of every certificate of sale of 
real estate, and of every notice of the pendency of any action affecting 
real estate, which may be filed pursuant to law in his office, specifying the 
day, hour and minute of his reception thereof, the names of the several 
parties mentioned therein, designating separately plaintiffs and defend- 
ants; the names of the attorneys of the respective parties; the date when 
the land was sold; the description of all such real estate mentioned, and 
the amount of indebtedness claimed in any such writ, and the amount 
for which any such land was sold; and he shall keep for each such book an 
index, showing in alphabetical order, separateiy, the names of each party 
plaintiff and each party defendant, and the page on which such name is 
found, and shall file and carefully preserve in his office every such paper 
received. When a notice of the pendency of an action for the foreclosure 
of a mortgage is filed he shall enter upon the margin of the record of such 
mortgage a memorandum of the filing of such notice and of the date 
thereof. (Stats. 1917, s. 761; 1919, c. 695, s. 117.)° 


Section 59.52 is the only section of the statutes which purports 
to define what shall be deemed a recording under the recording 
laws.® It is apparent that not all of the entries required to be 
made in the index by this section can be made immediately upon 
the receipt of the instrument, and it is possible to argue that the 
section makes the instrument operate as a record from the moment 
that the day, hour, and minute of reception are noted in the ‘time 
of reception’ column regardless of whether: the remainder of the 
index is filled up or not. But such an argument is inconsistent 
with the view that the risk of mistake and negligence is upon the 
prior grantee for this view is based upon the general proposition 
that those instruments only are to be deemed recorded of which 
the register of deeds’ office furnishes the means of identifying and 
of determining the property affected by the instrument. This much 
information can be put into the index immediately upon the re- 
ceipt of the instrument, and until it is put there, the instrument 
is not deemed to be recorded.*? Thus a deed is held not to be record- 
ed until the name of the grantor is placed in the index.* Also 

* The statutes in sections immediately following these impose additional 
duties upon the register of deeds in case a system of tract indices is 
adopted by the county. 

* Lombard v. Culbertson, 59 Wis. 433, 436, 18 N. W. 399, 400. 

*Hotson v. Wetherby, 88 Wis. 324, 60 N. W. 423; St. Croix L. & L. Co. 
v. Ritchie, 73 Wis. 409, 41 N. W. 345, 1064; Lombard v. Culbertson, 59 Wis. 
433, 18 N. W. 399; Oconto Co. v. Jerrard, 46 Wis. 317, 50 N. W. 591; Hay 
v. Hill, 24 Wis. 235; Shove v. Larsen, 22 Wis. 142. 

* Hiles v. Atlee, 80 Wis. 219, 49 N. W. 816; Hall v. Baker, 74 Wis. 118, 
42 N. W. 104; Bardon v. Land and River Imp. Co., 157 U. 8S. 327. 
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the description of the property effected by the instrument must 
appear in the index. But when the time of reception is properly 
noted and the other information referred to has been placed in 
the index, the instrument is by the terms of section 59.53 deemed 
to be recorded even though the instrument has not yet been copied 
in full in the record books. 

The instrument being duly recorded, what is the effect of its 
being so recorded? Section 2241 purports to impose certain pen- 
alties or possible penalties for failure to record. It does not at- 
tempt to indicate the advantages resulting from recording. Re- 
cording, however, yields certain benefits in addition to protecting 
the grantee in the recorded deed or other instrument from the pen- 
alties imposed by the statute. To understand fully the benefits of 
recording and the disadvantages of failure to record, it is advisable 
first to consider priorities as they existed at common law inde- 
pendent of statute. For, properly considered, the recording act 
is a modification of the common law rules with respect to priorities. 

First, as to the legal interests. Assuming a compliance with 
formal requirements, the rights of the assignee of a legal interest 
in land may be measured, in general, except in so far as the assignor 
has intentionally succeeded in modifying them, by the rights of 
the assignor. With few exceptions legal interests in land are 
alienable.° The assignee secures all of the rights of his assignor. 





* While the index requirements as to description are met by a reference 
in the index to the volume and page where the instrument is entered at 
large, the instrument in such case will not be deemed recorded until so 
entered and so referred to. Stats. 1919, s. 59.52; Hotson v. Wetherby, 
88 Wis. 324, 60 N. W. 423; Hall v. Baker, 74 Wis. 118, 42 N. W. 104; Lane 
v. Duchac, 73 Wis. 646, 41 N. W. 962; St. Croiz L. & L. Co. v. Ritchie, 73 
Wis. 409, 41 N. W. 345, 1064; Oconto Co. v. Jerrard, 46 Wis. 317, 50 N. W. 
591. 

* The exceptional cases may be put into three classes: (1) those in- 
terests to which the common law does not concede the quality of alien- 
ability, (2) those which are made inalienable by legislative enactment, 
(3) those which have been made inalienable by valid or enforcible act of 
the grantor. [Illustrations of the first class are rights of entry for con- 
dition broken (made alienable with reversions by 32 Hen. 8, c. 34, which in 
substance may be found in sec. 2194, W. S.) and contingent remainders. 
(Which are now alienable under sec. 2059, W. S.) Of the second, estates 
tail (Which are now generally made alienable where permitted, and 
which are abolished in most American jurisdictions as in Wisconsin by 
sec. 2027, W.S.) Of the third, separate estates of married women without 
power of anticipation. Gray, RESTRAINTS ON ALIENATION, 2nd ed., sec. 
279. 
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On the other hand, the assignor can, in general, convey no more 
than he has.**_ Even the innocent purchaser for value stands in no 
better position than his grantor.’ 

The assignee takes subject to all limited legal interests in the 
nature of liens, easements, or other incumbrances existing at the 
time of assignment and he who acquires such a laaited interest 
takes subject to those already existing. 

Second, as between legal and equitable interests. As between 
a prior legal and a subsequent equitable interest, the legal interest 
is preferred.** If the equitable interest is prior in time, it is pre- 
ferred unless the legal interest is in the hands of a purchaser for 
value without notice of the equitable intereset or in the hands of one 
who has acquired his title from or through such a_ purchaser.** 





“ By a tortious conveyance one might, under certain circumstances at 
common law convey a greater estate than he himself had. Kales, Estates 
AND FurTurE INTERESTS, 2nd ed., sec. 46; Challis, ReaL Property, 3d ed., 
p. 138. 

The tortious effect of conveyances has, however, practically disappeared, 
either as the result of the abandonment of common law conveyances and 
the adoption of conveyances operating under the Statute of Uses (Tiffany, 
REAL Property, 2nd ed., p. 82) or by express statutory enactment (sec. 
2202, W. S.), or both. 

Under the statute of 27 Eliz. c. 4, one who has made a conveyance in 
fraud of subsequent purchasers can still make a conveyance to subsequent 
purchasers. And in England it was held that where a voluntary con- 
veyance is made, the execution of a second conveyance to a subsequent 
purchaser raises a conclusive presumption that the first conveyance was 
fraudulent and defeats it even though the subsequent purchaser had 
notice of the first conveyance. Doe d. Otley v. Manning, 9 East 59. This 
construction has been altered by statute in England (56 and 57 Vict. c. 21) 
and has not been generally followed in this country (even without statu- 
tory modification.) Tiffany, Reat Property, 2nd ed., sec. 588. Frequently, 
however, statutes expressly provide against such a result. Thus the Wis- 
consin Statutes provide: “Sec. 2323. The question of fraudulent intent, 
in all cases arising under the provisions of this title (Fraudulent Con- 
veyances and Contracts) shall be deemed a question of fact, and not of 
law, nor shall any conveyance or charge be adjudged fraudulent as against 
creditors or purchasers solely on the ground that it was not founded on 
a valuable consideration.” 

# With respect to legal interests in personal property, this statement 
is subject to two exceptions, at least, (1) In England in the case of “market 
overt,” Williston on Sates, sec. 347, and (2)' Currency and Negotiable 
Instruments, Langdell, Equrry PLeapina, 2nd ed. sec. 182. 

“ Tiffany, REAL Property, 2nd ed., p. 2171. 

“Maitland, Equity, p. 120, et seq. 
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But if a subsequent legal interest does thus come into or pass through 
the hands of a purchaser for value without notice, it is preferred 
to a prior equity. 

Third, as between equitable interests. The general rule with 
respect to equitable interests is identical with the rule as to legal 
interests, the interest which is prior in time prevails.** Not infre- 
quently the rule is stated as follows: As between equal equities 
that which is prior in time prevails.*7 Inequality as between legal 
interests as a basis upon which to prefer one above the other is 
never suggested. How is inequality of equitable rights determined? 
It has been said, “In determining the relative merits of opposing 
equities, no technical rules are applied, but the question is deter- 
mined on the broad principles of right and justice peculiar to 
courts of equity.”"* If the law can furnish no more definite rule 
than this, it would seem that it would be better not to attempt to 
determine inequality in equities other than by difference in time 
of accrual. 


But more precise rules may be found. The principal ones are 
(1) that the holder of a later equity, if he is an innocent pur- 
chaser for value, is preferred to the holder of the earlier equity, 
if the holder of such later equity has the ‘best right’ to call for 
the legal title,1® and (2) that the holder of an earlier equity is to 
be postponed to the holder of a later equity if the holder of the 





“For the grounds upon which this rule is based, see Ames, PURCHASE 
Fok VALUE WitTHovut Notice, 1 H. L. R. 1, 3; Tiffany, Reat Property, 2nd 
ed., p. 2172. 

The questions as to who are “purchasers for value” and what is “notice” 
will be discussed later. 

* Maitland, Equity, p. 131. 

*“As between interests or claims of a purely equitable character, that 
is, enforcible in equity alone, the rule, as generally stated, is that between 
equal equities priority of time will prevail, that is, they will rank ac- 
cording to the time of accrual.” Tiffany, Reat Property, 2nd ed., p. 2175. 
“It is only where equities are equal that the element of time becomes 
material and decisive as to priority of right.” 21 C. J. 210. 

*21 C. J. 210. This is taken from Dueber Watch Case Mfg. Co. v. 
Dougherty, 62 Oh. St. 589, 57 N. E. 455, where it was quoted from Hume 
v. Dizon, 37 Oh. St. 66, 69, which in turn adopted the rule laid down in 
Rice v. Rice, 2 Drew 73, 61 Reprint 646, 10 E. C. L. 507. 


* See Tiffany, Rea Property, 2nd ed., p. 2178. 
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earlier one has been guilty of inequitable conduct which has op- 
erated to mislead the holder of the later eauity.?° 


The first rule given seems but an application of the principle of 
purchaser for value as stated by Professor Ames: “A court of 
equity will not deprive a defendant of any right of property, 
whether legal or equitable, for which he has given value without 
notice of the plaintiff’s equity, nor of any other common-law right 
acquired as an incident of his purchase.”** Under this principle, as 
Professor Ames points out,** not only will an innocent purchaser 
for value who has acquired a legal interest be protected as against 
a prior equity, but also one who has acquired an irrevocable power 
to obtain a legal interest, as in the case of the grantee of a deed 
in escrow who may perform the condition of the escrow even 
after notice of the equity and hold the legal title thereby acquired 
free from the equity. But to extend the principle so as to give 
priority to one who has the ‘best right’ to the legal title seems to 
result in leaving a guide almost as uncertain in its application as 
“the broad principles of right and justice peculiar to courts of 
equity.” 

The second rule is an application of the dor‘rine of estoppel. 
The holder even of a prior legal title may, in effect, be postponed 
to a later legal or even a later equitable title by being estopped 
to assert his title as against such later title. If this is true of legal 
titles or interests, it is at least equally true of equitable titles or 
interests, since the doctrine of estoppel as applicable to the situation 
under discussion is based upon equitable considerations.* In fact, 
it seems that the preference given to prior right in the case of legal 
interests is stronger than in the case of equitable interests, so that 





» “Where the legal estate is outstanding, the priority of equitable inter- 
ests is prima facie governed by the rule qui prior est tempore, potior est 
jure. To depart from the rule there must be an act or omission by the 
prior equitable owner of such a character as to justify his title being post- 
poned.” 13 Halsbury’s Laws or ENGLAND, p. 79. 

™ Purchase for value without notice, 1 H. L. R. 1, 3. 

=1 2. & &; i, &. 

*In fact, the particular kind of estoppel under consideration is fre- 
quently if not usually called “equitable estoppel.” See Bigelow, EsTorrzt, 
6th ed., Ch. XVIII. 














348 WISCONSIN LAW REVIEW 


the degree of inequitable conduct that will cause a postponement of 
an equitable interest is less than in the case of a legal interest.** 

A qualification of the general rule that equities take precedence 
in the order of their creation has been argued which is that the 
v equities shall be against the same person.** Under this qualifica- 
tion it is argued that though if A, the owner of the legal title 
should successively declare himself trustee for B and C, or suc- 
cessively create equitable mortgages in favor of B and C they 
would take in order of time, yet if A were the owner of an equit- 
able interest, and should declare himself trustee of such interest 
in favor of B, and then assign his equitable interest to C, C, if an 
innocent purchaser for value, would take free from B’s equity. 
This qualification of the general rule seems proper on principle but 
it is apparently not accepted by the weight of authority.” 

Having outlined the law of priorities independent of the record- 
ing acts, we are now ready to consider the effect of the recording 
acts upon this law. In effect the recording acts extend the op- 
eration of the doctrine of innocent purchaser for value with re- 
spect to legal interests, and limit its scope so far as equitable in- 
terests are concerned. As to legal interests this result is directly 
accomplished by the statute in providing that unrecorded convey- 
ances are void as against subsequent purchasers in good faith for 
a valuable consideration whose conveyance is recorded. Under 
this provision even the grantee of a legal title by an unrecorded 
conveyance ”’ is liable to be postponed to a subsequent conveyance. 
As to equitable interests, it is indirectly accomplished by an exten- 
sion of the doctrine of constructive notice to include recorded 
conveyances. Thus the recording of a conveyance which creates 
or assigns an equity operates to give constructive notice to sub- 
sequent purchasers of the land covered by such conveyance and 

*In Maitland, Equity, p. 132, it is said: “It seems quite certain that 
the legal mortgagee will not lose priority by mere negligence, but he will 
lose it by participating in fraud.” “Gross negligence may be evidence of 
fraud,” and “It seems probable that the equitable mortgagee may lose 
priority by negligence.” Compare Ewart, Estopret, 262, and Beven, Ngee 
LIGENCE, 8rd ed., pp. 1359-1363. 

* Ames, PURCHASE FoR VALUE WitTHouT Notice. I H. L. R. 1, 8. 

* Huston, ENFORCEMENT OF DEcCREES IN Equity, p. 118; Tiffany, Reau 
Property, 2nd ed., p. 2178, See, also, Kenneson, PURCHASE FOR VALUE 
Wirnovut Notice, 23 Yale L. J. 193, 205. 

* Recording is not necessary to the validity of a conveyance as between 
the grantor and grantee. See I Wisconsin Law Review, 65. 
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to protect the holder of the equity against the possibility of its 
being destroyed by a transfer to an innocent purchaser for value. 

To enable a conveyance to escape the penalties of the recording 
act and to entitle it to its benefits, it must not only be recorded, but 
must be entitled to be recorded. Section 2216 provides that con- 
veyances shall be witnessed by two witnesses who shall subscribe 
the instrument and that it shall be acknowledged. Section 2232 
provides, inter alia, that a certificate of the acknowledgement of a 
conveyance shall entitle the instrument to record. If recorded 
without being duly acknowledged or witnessed, it is to be treated 
as though it had not been recorded.”* 

The recording act declares that unrecorded “conveyances” are 
void. Instruments affecting title to land which are not “convey- 
ances” within the meaning of the act are not within its scope. The 
term “conveyance” was defined prior to the revision of 1898 as 
follows: “Sec. 2242. The term ‘conveyance’ as used in this chap- 
ter shall be construed to embrace every instrument in writing, by 
which any estate or interest in real estate is created, aliened, mort- 
gaged, or assigned, or by which the title to any real estate may be 
affected in law or equity, except wills, leases for a term not ex- 
ceeding three years, and executory contracts for the sale and pur- 
chase of land.” The provision as to executory contracts for the sale 
and purchase of land was omitted from the section in the revision 
of 1898 to “conform the section to section 2245.”%* 

The definition is in terms very comprehensive, and outside of 
those instruments expressly excepted, i. e. wills, and leases for 
terms not exceeding three years,®° all instruments in any way af- 
fecting title to land are seemingly conveyances within the mean- 
ing of the act. Mortgages, legal ** and equitable,** assignments of 
mortgages,®* quit-claim deeds,** and agreements creating equitable 
restrictions ** are included. Since the change in the statute re- 
ferred to, executory contracts of sale are undoubtedly conveyances. 


* Harrass v. Edwards, 94 Wis. 459, 69 N. W. 69; Herren v. Strong, 62 
Wis. 223, 22 N. W. 408; Potter v. Stransky, 48 Wis. 235, 4 N. W. 95; Bly 
v. Wilcox, 20 Wis. 523; Myrick v. McMillan, 18 Wis. 188. 

"Wis. Anno., sec. 2245. 

*’ Topping v. Parish, 96 Wis. 378, 71 N. W. 367. 

" Rowell v. Williams, 54 Wis. 536, 12 N. W. 86; Potter v. Stransky, 48 
Wis. 235, 4 N. W. 95. 

™ Shattuck v. Bates, 92 Wis. 633, 66 N. W. 706. 

" Butler v. Bank of Mazeppa, 94 Wis. 351, 68 N. W. 998. 

“Olmstead v. McCrory, 158 Wis. 323, 148 N. W. 871. 

* Boyden v. Roberts, 131 Wis. 659, 111 N. W. 701. 

















350 WISCONSIN LAW REVIEW 


It has been said that powers of attorney are not included, and, 
despite the fact that section 2237 authorizes the recording of powers 
to convey lands and section 2246 provides that a duly recorded 
power shall not be deemed revoked by any act of the party unless 
the instrument of revocation be recorded in the same office where 
the power is recorded, it has been held that the recording of an in- 
strument of revocation is not constructive notice of the revocation.** 
Since the decision referred to, section 2246 has been amended so 
that the recording of an instrument of revocation “shall import no- 
tice to all persons including the agent named in said letter of at- 
torney, of the contents thereof.” In view of the legislative at- 
titude thus expressed, it would perhaps now be held that powers 
to convey are “‘conveyances” within the meaning of section 2241. 


Only written instruments can, in the nature of things, be record- 
ed. Leases for one year or less are not conveyances within the 
provisions of section 2241 since it expressly excludes leases 
for terms not exceeding three years. But even were they not 
so expressly excluded, it would seem that if not made by an instru- 
ment in writing, which they are not required to be,*" they would 
be unaffected by the recording acts. For so long as transfers by 
means other than instruments in writing are permitted, it is to be 
supposed that such transfers are by implication exempted from 
the operation of a recording act unless expressly included. Under 
this view it is held generally that titles acquired by adverse pos- 
session are not subject to the recording acts.** Accordingly, if 
after a title has been acquired by adverse possession, the original 
owner should reacquire possession of the land and convey to an 
innocent purchaser for value, the purchaser would not gain priority 
over the holder of the title by adverse possession. 

The recording act provides that unrecorded conveyances shall 
be void under certain circumstances, as against subsequent pur- 
chasers for a valuable consideration. As respects other persons 
the act has no application. 





* Best v. Gunther, 125 Wis. 518, 104 N. W. 82, 918. 

"Section 2302. 

=“The registry act, * * * cannot, in the nature of things, apply 
to a transfer of the legal title by adverse possession.” Ridgeway v. Hollt 
day, 59 Mo. 444, 454; “Titles matured under the statute of limitations are 
not within the recording acts. Schall v. Williams Valley R. Co., 35 Pa. 
191, 204. See, also, 1 C. J. 255. 
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Who are subsequent purchasers ?** Section 2242 declares that 
the term “purchaser” “shall be construed to embrace every person 
to whom any estate or interest in real estate shall be conveyed for 
a valua’!e consideration and also every assignee of a mortgage or 
lease or other conditional estate.” Under this definition it has been 
held that neither attaching creditors,*° nor mechanics lienholders ** 
are purchasers. Nor is one to whom a conveyance is made in 
gratitude for services rendered in performance of marital duty.** 

By the definition of section 2242 and by the express provisions of 
section 2241 the “purchasers” as, to whom conveyances are ren- 
dered void by the recording act must be purchasers “for a valuable 
consideration.” A valuable consideration does not mean that the 
full worth of the land must be paid. One who has gotten a good 
bargain may be a purchaser for a valuable consideration.“* But 
the consideration must be something more than nominal. It must 
not be grossly inadequate.** Moreover, it must be actually paid,** 
or there must be a fixed liability to pay.*® A mere extension of 
credit is not sufficient.*7 One who receives a conveyance as secur- 
ity for a pre-existing debt is not a purchaser for a valuable con- 
sideration,** though one who receives a conveyance in payment of 





® Prior holders even though purchasers do not come within the scope 
of the act. See Provident Loan ¢ Bldg. Association v. Carter, 107 Wis. 
383, 83 N. W. 655; Straight v. Harris, 14 Wis. 509; Deuster v. McCamus, 
14 Wis. 307. 

” Krager v. Steele-Wedeles Co., 103 Wis. 286, 79 N. W. 216. 

“ Mathwig v. Mann, 96 Wis. 213, 71 N. W. 105. 

“* Perkinson v. Clarke, 135 Wis. 584, 116 N. W. 229. 

“See Rosenheimer v. Krenn, 126 Wis. 617, 106 N. W. 20. 

“Wisconsin River Land Co. v. Selover, 185 Wis. 594, 116 N. W. 265; 
Hoppin v. Doty, 25 Wis. 573. 

“ Prickett v. Muck, 74 Wis. 199, 42 N. W. 256; Everts v. Agnes, 4 Wis. 343. 

“Wynne v. Carter, 20 Wis. 107. 

“See Nix v. Wiswell, 84 Wis. 334, 54 N. W. 620. 

“See Funk v. Paul, 64 Wis. 35, 24 N. W. 419. This was also true before 
the enactment of the Negotiable Instruments Law with respect to Nego- 
tiable Instruments. Cook v. Helms, 5 Wis. 107; Jenkins v. Schaub, 14 
Wis. 1. The Negotiable Instruments Law as recommended by the Com- 
missioners on Uniform Law and as generally adopted provides: “Sec. 
25. Value is any consideration sufficient to support a simple contract. 
An antecedent or pre-existing debt constitutes value; and is deemed such 
whether the instrument is payable on demand or at a future time.” 

When the Negotiable Instruments Act was originally adopted in Wis- 
consin this section was amended to conform to the previous Wisconsin 
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“ an antecedent debt is.** 

In addition to being a purchaser for a valuable consideration, the 
subsequent purchaser to be entitled to the benefit of the recording 
act must be a purchaser “in good faith”. In the leading case of 
Fallass v. Pierce,®° it was declared that this provision was to be 
read, “without notice of such unrecorded conveyance.” Under 
this view the entire doctrine of “notice” is read into the statute. 

Notice is ordinarily classed as “actual” or “constructive”. Since 
the effects of the two are usually identical, there is ordinarily little 
utility in the distinction.** Occasionally, however, it is necessary 
to draw the distinction because of statutes applying only to those 
with “actual notice.”** Thus section 2243 provides that an ab- 
solute conveyance in terms, made or intended to be made defeasible 
by deed of defeasance or other instrument, “shall not be thereby 
defeated or affected as against any person other than the maker 
of the defeasance or his heirs or devisees, or persons having actual 
notice thereof, unless the instrument of defeasance shall have been 
recorded in the office of the register of deeds of the county where 
the land lies.” Under this statute it has been held that a subse- 
quent purchaser has “actual notice” within its meaning when he 
“has actual knowledge of such facts as would “put a prudent man 
upon inquiry, which, if prosecuted with ordinary diligence, would 
lead to actual notice of the right or title in conflict with that which 
he is about to purchase.”®* 





law to read: “Sec. 1675-51. Value is any consideration sufficient to sup- 
port a simple contract. An antecedent or pre-existing debt, discharged, 
extinguished or extended constitutes value; and is deemed such whether 
the instrument is payable on demand, or at a future time.- But the in- 
dorsement or delivery of negotiable paper as collateral security for a pre- 
existing debt without other consideration, and not in pursuance of an 
agreement at the time of delivery, by the maker, does not constitute 
value.” See Badger Machinery Co. v. U. 8S. B. &€ T. Co., 166 Wis. 18, 163 
N. W. 188. Section 1675-51 was amended in 1917 to conform to the act as 
recommended by the commissioners. 

“See Shufeld v. Pease, 16 Wis. 659. 

"30 Wis. 443. 

=39 Cyc. 1703. 

= Tiffany, ReaL Property, 2nd ed., sec. 573. 

“ Brinkman v. Jones, 44 Wis. 498, 519. In Wolf v. Theresa Village M. P. 
Ins. Co., 115 Wis. 402, 91 N. W. 1014, it was held that this statute did not 
prevent the introduction in evidence against an insurance company of an 
unrecorded defeasance in order to prove that a deed absolute on its face 
was in reality a mortgage and therefore did not violate the condition of the 
Standard Fire Policy against a change in “interest, title, or possession.” 
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Under the above rule it is not necessary to “actual notice” of a 
conveyance that one actually know of the existence of the convey- 
ance. On the other hand, it is necessary to “actual notice” that 
the person affected with such notice shall at least have certain 
knowledge actually possessed by him which ought to put him, as- 
suming him to be a prudent man, upon inquiry. Even this is not 


necessary to constructive notice. Constructive notice is based not: 


at all upon the failure to act upon knowledge actually possessed, 





but upon the assumption that the person affected with such notice, 


should as a reasonably prudent man have acquired knowledge suffi- 
cient to give him “actual notice”. In other words in the case of 
subsequent purchasers the law has imposed upon them a certain 
standard of care which they must at their peril observe. 


What -facts are sufficient to constitute “actual notice” will of 
course depend upon the circumstances of the particular case, and 
it seems impossible to lay down any more definite rule than that 
already given.** With respect to constructive notice certain situa- 
tions present themselves so frequently as to have evolved rules that 
they are, or are not, constructive notice as matters of law. Thus 
a subsequent purchaser is said to have constructive notice of the 
contents of all instruments in his claim of title and of the con- 
tents of other instruments referred to in such instruments,® con- 
structive notice from the existence of possession of such facts as 
he might by reasonable inquiry have discovered had he actually 
known of the possession,** and constructive notice of the contents of 
such deeds as are duly recorded.” 

Perhaps upon the ground of constructive notice should be placed 
the holding that those who take by certain kinds of conveyances 
can not claim to be bona fide purchasers. Among such convey- 
ances have been classed quit-claim deeds, tax certificates and tax 
deeds, and deeds pursuant to execution sales. We have held with 
respect to quit-claim deeds that it is possible for a quit-claim grantee 
to be a bona fide purchaser,®* with respect to tax deeds that a tax 

*For illustrations of what has been held to be actual notice, see 
Prickett v. Muck, 74 Wis. 199, 42 N. W. 256; Pringle v. Dunn, 37 Wis. 449; 
Quinlan v. Pierce, 34 Wis. 304; Gilbert v. Jess, 31 Wis. 110. Of what has 
been held not to be, Lamont v. Stimson, 5 Wis. 443. 

*® Tiffany, REAL Property, 2nd ed., sec. 572. 

*See Tiffany, Reat Property, 2nd ed., sec. 571. 

* Schwallback v. Railway Co., 69 Wis. 292, 34 N. W..128. 


* Olmstead v. McCrory, 158 Wis. 323, 148 N. W. 871; Cutler v. James, 
64 Wis. 173, 24 N. W. 874. 
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/ deed grantee is not a bona fide purchaser,*® while the question does 
not seem to be settled with respect to the purchaser upon execu- 
tion sale.*° Where, in such cases, it is held that the grantee can 
not be deemed a bona fide purchaser the theory seems to be that 
the very nature of the conveyance is such as to put the grantee 
on his guard, and that in taking such a conveyance the grantee 
assumes the risk of defects. As said in Gould v. Sullivan," the 
purchaser on tax sale must “see to it, at his peril, that the title 
he takes is a valid one.” 

The notice which one has from his chain of title apparently in- 
cludes all of the instruments in his chain of title back to the gov- 
ernment as the source,®* even though such instruments are not 
recorded.** It includes also instruments referred to in the chain 
of title even though such instruments are not themselves in the 
chain of title,** though it does not of course include instruments 
affecting the same land executed by parties in the chain of title 
which instruments are not themselves in the chain of title nor re- 
ferred to in instruments in such chain. 

In order that there may be constructive notice from possession 
the possession must be open and notorious,®* though such possession 
need not extend to all of the land claimed.** The notice from pos- 
session extends to the rights of a defrauded grantor who has re- 
mained in possession,’ and may even include the rights of others 





® Williams v. J. L. Gates Land Co., 146 Wis. 55, 130 N. W. 880; Gould 
v. Sullivan, 84 Wis. 659, 54 N. W. 1013. 

© See Collins v. Smith, 57 Wis. 284, 15 N. W. 192; Girardin v. Lampe, 58 
Wis. 267, 16 N. W. 614. For the rule generally see 23 C. J. 759-767. See 
particularly p. 765 as to the situation under the registry acts of a judg- 
ment creditor who purchases on sale under his own judgment. 

"84 Wis. 659, 54 N. W. 1013. 

@ Suppose that the chain of title is founded upon an adverse possession 
would the constructive notice include the instruments in the chain of 
titie of the disseisee? See In re Nisbet and Potts’ Contract (1905), 1 Ch. 
391. 

® Perkinson v. Clarke, 135 Wis. 584, 116 N. W. 229; Town v. Gensch, 101 
Wis. 445, 76 N. W. 1096, 77 N. W. 893; Reichert v. Neuser, 93 Wis. 513, 
67 N. W. 939. 

“Town v. Gensch, 101 Wis. 445, 76 N. W. 1096, 77 N. W. 893; Reichert 
v. Neuser, 93 Wis. 513, 67 N. W. 939; Pringle v. Dunn, 37 Wis. 449. 

* Ely v. Wilcox, 20 Wis. 523. 

* Warner v. Fountain, 28 Wis. 405; Wickes v. Lake, 25 Wis. 71. 

* Pippin v. Richards, 146 Wis. 69, 130 N. W. 872; McClellan v. Scott, 
24 Wis. 81. 
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than the possessor. Thus, in case the person in possession is a 





lessee, the possession of the lessee gives constructive notice of the 


rights of the lessor.®* It is not notice, however, of rights of which 
the possessor is not aware, because, if inquiry were made, such 
rights could not be discovered,®* and if possession is consistent with 
the record title, it gives no more notice than does the record.”° 
The constructive notice from the record applies only in case of 
conveyances authorized to be “recorded.”"™* Even where authorized 
to be recorded, the record is not constructive notice unless a pen- 
alty is imposed for failure to record,"* except where the recording 
is expressly declared to constitute notice."* The record is con-,- 
structive notice only to subsequent purchasers,"* within the same 
chain of title,"> though within the same chain of title, it is construc- 
tive notice to remote as well as to the immediate grantees of the 
grantor in the recorded instrument.”* The record is constructive 
notice only of its contents. It appears that the contents of the 
record may vary. Thus the proper entry of a deed in the index ~ 
creates constructive notice, not only of the contents of the index, 
but of the contents of the deed until the deed itself is recorded 
at length.77 When, however, the deed is recorded at length, the 
deed ceases to be a part of the record, and its contents are no 
longer notice. If a mistake is made in writing the deed into the 
record, the record is notice of the deed as actually entered, and if 





® Ehle v. Brown, 31 Wis. 405. 

© Pippin v. Richards, 146 Wis. 69, 180 N. W. 872; Mateskey v. Feldman, 
75 Wis. 103, 43 N. W. 733. 

” Wickes v. Lake, 25 Wis. 71. 

" Girardin v. Lampe, 58 Wis. 267, 16 N. W. 614; Potter v. Stransky, 48 
Wis. 235, 4 N. W. 95. 

= Thus powers of attorney to convey lands and revocations thereof are 
authorized by sections 2237 and 2246 to be recorded, but it was held in 
Best v. Gunther, 125 Wis. 518, 104 N. W. 82, 918, that the recording of a 
revocation of a power of attorney was not notice of such revocation be- 
cause powers of attorney and instruments of revocation are not “convey- 
ances” within the meaning of section 2241. See p. 350 above as to effect of 
altering section 2246. 

*% By section 2238 a contract for sale of land may be recorded. By sec- 
tion 2245 the record is notice to subsequent purchasers. Land contracts 
were originally expressly excluded from the operation of section 2241. 
The statute has been amended as pointed out above on p. 349. 

™ See cases cited above, note 39. 

% Ely v. Wilcox, 20 Wis. 523. 

* Erwin v. Lewis, 32 Wis. 276; Fallass v. Pierce, 30 Wis 443. 
™ Pringle v. Dunn, 37 Wis. 449. 
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the entry omits something essential to the validity of the instru- 
ment, the deed is no longer recorded.”* . 

The record is notice of all instruments duly recorded which are 
entitled to be recorded, equitable as well as legal. The holder of 
a duly recorded equitable interest is therefore equally protected 
with the owner of a legal interest against the,possibility of a trans- 
fer to an innocent purchaser for value.’® “An equitable interest, 
therefore, possesses greater security under the recording acts than 
it possessed prior to them. 

‘An unrecorded conveyance is void under section 2241 only 
against subsequent purchasers in good faith for a valuable consid- 
eration “‘whose conveyance shall first be duly recorded.” Under 
this statute it is clear that a subsequent purchaser whose convey- 
ance is unrecorded is not entitled to its protection. This point 
was definitely settled in Fallass v. Pierce,®° after doubts had been 
cast upon it in Ely v. Wilcox.®* “So long as both the prior and 
subsequent deeds are unrecorded, the situation is not affected by 
the statute and the common law rules as to priorities prevail. -If 
the prior deed is unrecorded, and the subsequent deed is recorded, 
but the grantee in the subsequent deed is not an innocent pur- 
chaser for value, as, for instance, where he has notice of the prior 
deed, the statute likewise does not apply. Suppose then that the 
grantee in the later deed grants to an innocent purchaser for value 
who does not record his deed until after the earlier deed is re- 
corded. The innocent purchaser in such case is not protected.* 
If, however, a prior deed is unrecorded and a subsequent deed is 
executed to an innocent purchaser for value and duly recorded, 
a grantee from such innocent purchaser is of course protected even 
though his deed is not recorded until after the deed of the prior 
grantee. : 

The application of the recording statutes to mortgages presents 
considerable difficulty because of the dual nature of the mort- 
gage, it for some purposes being treated as an interest in land and 
subject to the rules governing the creation, transfer and extinguish- 
ment of such interests, and for some purposes being treated as 


** Hiles y. Atlee, 90 Wis. 72, 62 N. W. 940. 

* Boyden v. Roberts, 131 Wis. 659, 111 N. W. 701. 
"30 Wis. 443. 

"20 Wis. 523. 

"= Fallass v. Pierce, 30 Wis. 443. 
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merely an incident of the debt it is given to secure, and subject to 
the rules governing, if not the creation of debts, at least their as- 
signment and discharge. Thus a mortgage is a “conveyance” of 
land.** The same is true of an assignment of a mortgage,** and a 
quit-claim by the mortgagee operates as a discharge of the mort- 
gage.** On the other hand the mortgage partakes of the nature 
of the debt it is given to secure to such an extent that an assign- 
ment of the debt carries title to the mortgage even though the mort- 
gage itself is not assigned,** and if the debt is negotiable and is 
assigned to an innocent purchaser for value so as to cut off 
equities with respect to the debt, the same is true of the mortgage.*’ 
Also payment of the mortgage debt discharges the mortgage without 
the execution of a written instrument of any kind.** This dual 
nature of the mortgage may be well illustrated by two quotations 
from the opinions of Chief Justice Dixon, “A mortgage is the con- 
veyance of land with a proviso that such conveyance shall be void on 
the payment of a sum of money; and * * * operates to vest 
the title in the mortgagee, subject to such condition or proviso,”® 
and “A mortgage differs widely from an absolute conveyance of land. 
For all the purposes of negotiation and trade, it is regarded as mere 
personalty. It attaches itself to the debt and follows its destinies 
and ownership. It is beneficially assigned, transferred, released, sur- 
rendered, re-issued and revived with the instrument evidencing the 
debt, and with no other forms or ceremonies than are requisite to 
do so with the latter.”*° 

The mortgage possessing then in part the characteristics of the 
debt it is given to secure, the rules applicable to the recording of 
other conveyances can apply only in part. As between persons both 
of whom deal with the mortgage merely as an incident of the same 
debt, it seems they can scarcely apply at all. For instance, successive 
assignees of a mortgage must be ranked almost entirely, if not ex- 
clusively, by the rules regulating priorities between successive as- 

* Section 2242; Rowell v. Williams, 54 Wis. 636, 12 N. W. 86. 

™ Potter v. Stransky, 48 Wis. 235, 4 N. W. 95. 

*% Mason v. Beach, 55 Wis. 607, 13 N. W. 884. 

* Fred Miller Brewing Co. v. Manasse, 99 Wis. 99, 74 N. W. 535; Franke 
v. Neisler, 97 Wis. 364, 72 N. W. 887; Body v. Jewsen, 33 Wis. 402; Mar- 
tineau v. McCollum, 3 Pinney, 455; Fisher v. Otis, 3 Pinney, 78. 

* Kelley v. Whitney, 45 Wis. 110; Croft v. Bunster, 9 Wis. 503. 

* Martineau v. McCollum, 3 Pinney, 455; Fisher v. Otis, 3 Pinney, 78. 

“Croft v. Bunster, 9 Wis. 503, 508. For criticism of the language in 


this case see Slaughter v.-Bernards, 97 Wis. 184, 192. 
* Blunt v. Walker, 11 Wis. 334, 348. 
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signees of a chose in action. Thus, suppose a debt secured by mort- 
gage to be successively assigned in such manner, that the first as- 
signee secures priority as to the debt, but the mortgage is not for- 
mally assigned to him, no assignment is or can be recorded by him, 
and the mortgage deed remains in the possession of the mortgagor, 
while the second assignee, an innocent purchaser without notice re- 
ceives a formal assignment of the mortgage which he duly records. 
The second assignee in such case can receive no protection from the 
recording acts for, even conceding their applicability, the most that 
he has acquired is security for a debt he does not own. Such a 
security he clearly could not realize upon for, the mortgagor being 
guilty of no default, it obviously would be impossible to allow the 
second assignee to foreclose the mortgage and the first assignee to 
secure personal judgment on the debt.** On the other hand, it is 
clear that successive mortgages are subject to the rules regulating 
priorities among grantees in “conveyances.”**? Suppose, however, 
one of the two contending parties has acquired his interest as an 
assignee of the debt, the other as the assignee of the land. For in- 
stance, suppose that the mortgagee assigns the debt by an unrecorded 
assignment and later executes a satisfaction to the mortgagor who 
deeds to an innocent purchaser for value who records his deed. If 
the debt was non-negotiable, and the satisfaction was executed pur- 
suant to payment by the mortgagor without notice, it seems clear 
that the grantee of the mortgagor would be protected because the 
debt itself has been discharged. In fact, the same would be truce 
had the assignment been duly recorded if the mortgagor, when pay- 
ment was made, had no notice other than that which comes from the 
record because, in addition to the fact of his not being a “subsequent 
purchaser” and therefore not subject to constructive notice from the 
record, section 2244 of the statutes expressly provides that as to him 
the recording of the assignment is not of itself notice. But, suppos- 
ing that the satisfaction was executed under such circumstances as 
to leave the debt still subsisting in the hands of the assignee, will the 
vendee of the mortgagor hold the land discharged from the mort- 
gage? It is clearly settled that he will.®* But if the vendee of the 














"See Fred Miller Brewing Co. v. Manasse, 99 Wis. 99, 74 N. W. 535. In 
this case a note and the mortgage given to secure it were both delivered to 
the first assignee. It seems that the fact that the mortgage deed was 
delivered was immaterial. 

* Allison v. Manzke, 118 Wis. 11, 94 N. W. 659. 

* Fallass v. Pierce, 30 Wis. 343. 
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mortgagor assumes or takes subject to a mortgage, he becomes sub- 
ject to the liabilities of the mortgagor, and if the mortgagee has 
assigned by an assignment of which he has no notice, he can not pro- 
cure a discharge from the mortgagee except under the same condi- 
tions as the mortgagor could.** Suppose now that the mortgage is 
discharged of record as a part of the agreement of purchase of the 
equity of redemption, the purchaser of the equity of redemption 
knowing that part of the purchase price paid by him is to be and is 
applied in securing such discharge. Is the purchaser of the equity 
of redemption to be treated, so far as the satisfaction of the mort- 
gage is concerned, as an innocent purchaser entitled to the protec- 
tion of the recording act as against an unrecorded assignment of the 
mortgage or as a debtor, discharging a debt? It is held that he is to 
be treated as a purchaser, and as such entitled to the protection of 
the recording act.*® 

While it is necessary in order to secure the benefits of the record- 
ing acts that the subsequent purchaser must record his conveyance 
before the prior conveyance is recorded, it has nevertheless been heid 
that under certain circumstances the holder of the prior conveyance 
may be estopped to set it up against an innocent purchaser for value 
who has been misled by the failure of the prior grantee to record, 
even though the subsequent purchaser fails to first record his con- 
veyance. Thus, in Marling v. Nommensen,** it was held that an 
assignee of a mortgage by an unrecorded assignment was estopped 
as against a purchaser from the mortgagor who relied upon a satis- 
faction from the mortgagee of record, even though the assignment 
was recorded before the deed to the purchaser from the mortgagor 
was recorded. No obligation is imposed upon the subsequent pur- 
chaser to examine the record. Thus, as has been previously stated, 
if a deed is placed upon record which is not entitled to be recorded, 
the subsequent purchaser has no constructive notice of such deed 
even though he would have discovered it had he made an examina- 
tion of the records. It seems a bit unfair to the prior holder to im- 
pose a duty upon him to record when no duty to examine the records 
is imposed upon the subsequent purchaser. 

Otiver S. RUNDELL. 





* Bautz v. Adams, 131 Wis. 152, 111 N. W. 69. 

* City Bank v. Plank, 141 Wis. 653, 124 N. W. 1000; Marling v. Jones, 
138 Wis. 82, 119 N. W. 931; Friend v. Yahr, 126 Wis. 291, 104 N. W. 997. 

127 Wis. 363, 106 N. W. 844. See Tiffany, Reat Property, 2nd ed., 
p. 2196. 
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NOTES ON RECENT CASES 


Law GRANTING Equa. RicHts TO WomenN—Chapter 529, Laws of 1921, 
provides “that women shall have the same rights and privileges under 
the law as men in the exercise of suffrage, freedom of contract, choice 
of a residence for voting purposes, jury service, holding office, holding and 
conveying property, and in all other respects.” It is further provided that 
“administrative executive and judicial officers shall construe the statutes 
where the masculine gender is used to include the feminine gender unless 
such construction shall deny to females the protection and privileges which 
they now enjoy for the general welfare.” The law further provides that 
a woman, upon her request, shall be released from jury service. 


The general purpose of the law to put women upon an equal basis with 
men in respect to civil and political rights is sufficiently clear. It is un- 
fortunate, however, that existing sections of the statutes dealing with the 
rights of women or limitations thereon, were not expressly repealed or 
revised to conform to the new policy of the legislature. In the present 
state of the law it remains for the courts to determine which of the enact- 
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ments in force at the time of the passage of chapter 529 and dealing with 
the same subject matter have been impliedly repealed and this situation 
will, it is thought, present some troublesome questions. 


It is impracticable, within the limits of this note, to attempt an adequate 
discussion of this law. Its chief application, of course, is to married 
women. The rights to hold office and to serve upon juries are substan- 
tially the only new rights given to femes sole. Since it is the rights of 
married women that are chiefly affected by the law, it is with respect to 
their new status that litigation is most likely to occur. 


The following are a few of the questions concerning the effect of the 
law upon the rights of married women that may reasonably be expected 
to require judicial answer: 

Does the right of the wife to fix her domicile for the purpose of voting, 
destroy the right, heretofore enjoyed by the husband, to fix the family 
domicile or the obligation of the wife to reside at the domicile which he 
may select? 


What effect does the law have upon the right of a wife to engage in 
separate business undertakings, to the prejudice of her ordinary and 
usual duties as housewife? Or upon the right of the husband to her 
services and to an action for the loss of them? 

To whom do the earnings of the minor child belong under the new law? 
Dees the right belong jointly to the father and mother and must they 
sue jointly for an injury to the child resulting in loss of services? As- 
suming that it is a joint right, how is it affected by the fact that ihe 
parents of the child are living separately without a decree of divorce or 
under a decree which makes no provision for the custody of the child? 
Or is the father to retain the primary obligation to support the child and 
with it a right to the child’s earnings (at least so long as he discharges 
the duty of support) even though he must share its custody with the 
mother (See Ackeret v. City of Minneapolis, 129 Minn. 190, 151 N. W. 
976; L. R. A. 1915, D 1111.) 

JoHN D. WIcCKHEM. 


DEPARTMENT OF MARKETS—CREATION—PoWERS—DuvutTiIES.—Chapter 571, 
Laws of 1921. The following is a summary of the important provisions of 
the new marketing law passed at the 1921 session of the Wisconsin legis- 
lature. No attempt is made to discuss the constitutionality of the act 
in part or as a whole. It is contended that the act is unconstitutional 
because it authorizes unreasonable searches and seizures, delegates legis- 
lative and judicial power to an administrative officer, denies equal pro- 
tection of the law and deprives persons of liberty and property without 
due process of law. 


Sections 1495-1 to 1495-37 (Chap. 670 Laws of 1919), creating the Divi- 
sion of Markets, are repealed, and thirty-one new sections (1495-1 to 
1495-31) are enacted, creating a Wisconsin Department of Markets, which 
succeeds to all the functions, personnel and records of the former Division 
of Markets. 
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The new act, however, contains features not found in the act of 1919. 
The new department is in charge of a commissioner of markets, appointed 
by the governor, with the advice and consent of the senate, for four years, 
salary $5,000, removable by the usual methods provided by law, or, in 
addition, by joint resolution of the legislature, adopted by a majority of 
each house. 

The jurisdiction of the department extends to “Production,” which in- 
cludes mining, manufacturing, agriculture, horticulture, dairying, and live- 
stock, poultry or bee raising; “marketing” which includes packing, storing, 
‘offering or shipping to a point within the state’, if for a commercial pur- 
pose, or selling; “Products” which includes all articles and commodities 
in general use; “Food products” including all articles and commodities 
used for food, drink, confectionery or condiment; “Farm products,” includ- 
ing all products of agriculture, horticulture, dairying and of livestock, 
poultry or bee raising; “Co-operative association,” which includes any cor- 
poration doing business on a co-operative basis, excepting banks, building 
and loan associations, insurance companies and public utilities; “Business” 
which includes any business except those just noted. 


The act requires that methods of competition in business and trade prac- 
tices shall be fair, and forbids unfair methods and practices; that methods 
of distribution and practices in the distribution of food products and fuel 
shall be free from needless waste and needless duplication, which tend to 
increase the cost of such products to the consuming public, and forbids 
methods and practices which produce needless waste and duplication tend- 
ing to increase the cost of products. 


The functions and powers of the department are: 

A. Obtaining and furnishing information relating to prices, profits, and 
costs involved in the production or distribution of products, and to 
the supply, demand, storage, commercial movements of products, and 
to other factors affecting the market value of products or market 
conditions. Also, information regarding sources of supply, location 
of markets for Wisconsin products, methods of distribution, shipping 
routes, shipping methods. 

B. Assistance to and supervision over co-operative associations and pub- 
lic markets, in their organization, reorganization and operations. 

C. The establishment, after public hearing, of standards for the grade 
or other classification of food products and farm products, and for 
receptacles therefor. 

D. Prescribing regulations governing the marks or tags which may be 
required upon food or farm products or upon receptacles therefor, 
so as to disclose quality, quantity, weight, etc. 

The standards and classifications of the department are exclusive of 
all others. It is unlawful to represent a product or receptacle, unless 
in the manner authorized by the department, as being of any grade or 
classification other than the grade or classification contained in the 
established standard; to represent any product or receptacle as being 
of a grade or classification contained in the standard when in fact 
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such product or receptacle is below the requirements of such grade or 
classification; to market or have in one’s possession for commercial 
purposes any product or receptacle unless the marking or tagging 
thereon conforms to the regulations prescribed by the department. 

For violations, the department may “revoke the right of any such 
person to represent any product or receptacle to which the standard 
is applicable as being of any grade or classification contained in the 
standard,” and may require such person to mark or tag such product 
or receptacle to indicate that it is not of the established grade or 
classification. 

The establishment of a standard or classification does not affect the 
right of a person to dispose of his product without conforming to the 
standard, provided it is marked so as to show its true grade or class. 

As a means of enforcing standards the department may require 
products or receptacles to bear official certificates as to grade and 
classification. The department may license suitable persons as in- 
spectors to certify as to the grade or classification of products, which 
licenses are subject to revocation by the department for incompetence 
or for improper certification. 


E. The department may, afier public hearing, issue general orders “for- 








bidding methods of competition in business or trade practices in busi- 
ness which are determined by the department to be unfair and may 
prescribe methods of competition or trade practices which are deter- 
mined by the department to be fair. 

. In like manner, the department may forbid methods and practices of 
distribution of food products and fuel which are found by the depart- 
ment to cause needless waste or duplication tending to increase the 
cost to the consuming public, and may prescribe methods and prac- 
tices, which are found by the department to avoid such waste and 
duplication. 

. The department may, after public hearing, issue a special order 
against any person enjoining such person from employing any method 
of competition or trade practice in business which is determined by 
the department to be unfair, and require any such person to employ 
the method or practices which is determined by the department to 
be fair. 

. In like manner, special orders against particular persons may be 
issued with respect to methods and practices in the distribution of 
food products and fuel. 

. The department, may, at any time, conduct such preliminary investi- 

gation as is necessary and proper to determine whether a hearing or 

proceeding ought to be begun. 


. “The department, with the consent of the governor, may issue orders 
to avert, relieve or terminate a scarcity of food products or fuel in 
this state.” 


. In relation to any matters within the powers of the department, 
(1) the commissioner may issue subpoenas to compel the attendance 

of witnesses and the production of documents, administer oaths 

and take testimony. 
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(2) the department may require persons engaged in business to file 
with it, at such time and in such manner as it may direct, sworn 
or unsworn reports or sworn or unsworn answers to specific 
questions. 

(3) the commissioner, or any official, employe or agent authorized 
by him, may have access to or make a copy of any document 
which is in the possession or under the control of any person 
engaged in business; may have access during usual business 
hours to any building or place where products are kept or stored 
for commercial purposes; may open any receptacle, inspect the 
contents thereof, and, upon payment of market value, take sam- 
ples of any product contained therein. 

Refusal, neglect or failure by any person to render any report 
or answer, as above, at such time and place as the department 
may prescribe, to submit for inspection or copying any docu- 
ment demanded, wilful failure to make full and true statements 
in reports, answers and documents, resisting or obstructing, ex- 
cept by judicial process, the department or its agents in the 
exercise of the powers given above are punishable by fine or im- 
prisonment or both. Immunity from criminal liability is granted 
to natural persons on account of any information, reports or 
documents given in response to the demand of the department. 

All standards, orders or regulations of the department are 
subject to rehearing before the department and are also subject 
to judicial review in the manner prescribed in Sec. 1797m-—64 to 
1797m-71 of the statutes (sections providing for review of 
orders of the Railroad Commission.) But the pendency for 
rehearing or for judicial review shall not stay or suspend the 
operation of the standard, order or regulation. “The depart- 
ment’s findings of fact, if supported by evidence before it, shall 
be presumptive, in the absence of fraud.” 

E. A. GILMorE. 


CONSTITUTIONAL LAW—FREEDOM OF PRESS—NON-MAILABLE MATTER— 
Powers OF PoSTMASTER GENERAL—In U. 8S. ex rel. Milwaukee Social Demo- 
crat Publishing Co v. Burleson, 41 Sup. Ct. Rep. 352 (1920), the Post- 
master General, after hearing, found that relator’s newspaper had for - 
more than five months contained matter non-mailable under the Espion- 
age Act of 1917 (40 Stat. at Large 217), and excluded it, not from the 
mails entirely, but from second-class privileges, because it was “not 
a newspaper or other periodical publication” within the meaning of the 
law governing mailable matter of the second class. He also gave as 
a reason that since certain issues contained non-mailable material, they 
were to be disregarded, and hence the paper with such issues eliminated 
was “not regularly issued at stated intervals,” as required by the statute, 
and therefore not entitled to second-class privileges. The relator by 
mandamus sought to compel the restoration of its mailing privileges on 
the ground that “to the extent that the Espionage Act confers power 
upon the Postmaster General to make the order entered against it, that 
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act is unconstitutional, because it does not afford relator a trial in a 
court of competent jurisdiction; that the order deprives relator of the 
right of free speech, is destructive of the rights of a free press, and 
deprives it of its property without due process of law.” In affirming the 
dismissal of the relator’s petition, the majority of the court held: (1) 
an adequate hearing was given relator; (2) the Espionage Act is, by 
decisions rendered since the filing of relator’s petition, constitutional; 
(3) the use of second class mailing facilities is a privilege and not a 
right, and that admission thereto can be obtained for a publication only 
by permit issued by the Postmaster General after a hearing and a show- 
ing made, satisfactory to him, that the publication contains or will con- 
tain only mailable matter and that it will meet the various statutory 
and other requirements; (4) authority in the Postmaster General to 
grant the permit includes the power to revoke it; (5) denial of the 
privileges need not be as to a specific issue of a paper, but that in 
view of the fact that for months past such paper had contained non- 
mailable matter, the Postmaster General, under his authority “to ex- 
ecute all laws relating to the postal service,” could revoke such permit 
as to all issues indefinitely for the future, regardless of the character 
of any particular issue; (6) the evidence upon which the Postmaster 
General acted amply sustained his conclusion that the paper was non- 
mailable. 


The minority (Brandeis and Holmes, J. J.) held that (1) Congress 
has never, even if it could constitutionally, given the Postmaster Gen- 
eral power to exclude matter from the mails generally, nor to deny 
the use of the second-class mailing facilities; (2) use of the second- 
class mailing facilities is a substantial right and not a mere privilege, 
which right is not held at the uncontrolled discretion of the Postmaster 
General; (3) the Acts of Congress prescribe the conditions on which 
such right may be enjoyed; (4) the Postmaster General is authorized 
only to find whether the statutory conditions exist and has no discretion 
to exclude from the enjoyment of the right a paper which has violated 
or might violate the Espionage Act; (5) the existence of such discretion 
in the Postmaster General is not to be implied from the acts of Con- 
gress, as to do so would raise grave constitutional questions, such as de- 
priving a publisher, by administrative discretion, of valuable rights of 
person and property without the safeguard of judicial trial; that the 
effect of recognizing such power in the Postmaster Generali would be 
substantially to convict the publisher of a crime, subjecting him to heavy 
penalties, on the determination of a single administrative officer. 

The difference between the majority and the minority is in the matter 
of construing the powers given to the Postmaster General under the 
various Acts of Congress. The minority, while recognizing that the Fed- 
eral Government could discontinue entirely postal facilities, holds that 
as long as it affords such facilities, it must do so under the constitutional 
guaranties of fundamental rights of person and property; that it cannot 
by creating special favored classes of mail facilities grant or withhold 
such facilities in the discretion of an administrative officer so as to 
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create a virtual uncontrolled censorship of the press, thereby in effect 
denying liberty of the press and invading freedom of speech. At least, 
the court should not imply that any such power was given to the 
Postmaster General to produce results, which are probably not consti- 
tutionally permissible. The majority in sustaining the action of the 
Postmaster General can hardly be said, however, to have endorsed the 
general proposition that the United States can by the control of the 
postal facilities through administrative officers, create a censorship vio- 
lative of express constitutional guaranties, even though the result in 
the particular case was to suppress the circulation of the offending 
newspaper. 
Cc. G. Maruys. 


BENEFIT TO WIFE’S SEPARATE ESTATE IN Wisconsin—In Vol. I, No. 1, of 
the Wisconsin Law Review at p. 59 et seq., the topic, “What is a benefit to 
the wife’s separate estate,” was discussed. 

This question arose in the recent case of Farmers & Merchants Bank v. 
Frederiksen —————— Wis., p. —, 182 N. W. 327. 

The wife who was the owner of a separate estate loaned her husband 
upwards of $20,000 and signed, alone and with her husband, notes “I 
hereby pledge my ‘separate estate,” the proceeds of which notes were 
placed to the credit of the husband and used by him in his business sold 
to him by his wife and which he greatly enlarged. There was no communi- 
cation between the wife and the bank in regard to the notes and the claims 
of both these parties had been included and allowed to an extent in sub- 
sequent bankruptcy proceedings of the husband. The wife was not the 
owner of the building in which the business was carried on. 

In considering whether there was a benefit the court said: “The proceeds 
from these notes....undoubtedly may be considered as having enabled 
him to postpone the time of his bankruptcy....or increased the amount 
of the dividend that his estate was enabled to pay creditors over that 
which would have been otherwise realized.” 

“It is contended by (the Bank)....that the judgment against the wife 
can be supported on the theory that she, being a creditor of the husband 
had such AN INTANGIBLE BUT SUBSTANTIAL INTEREST in his finan- 
cial welfare and business that it was the nature of such a property right 
in her as should be considered her separate property and estate within the 
meaning of the statute. That these loans being for the purpose of further- 
ing his financial welfare that she as such creditor should have been deemed 
to have signed the various promissory notes for the loans to her husband 
for the purpose of and with the intent to BENEFIT such suggested prop- 
erty right or interest of her own and that therefore she is liable..... Such 
an interest and concern has not, in any decisions that we have found yet, 
been recognized as rising to the dignity of such a property right as would 
come within such a statute as quoted above.” 

The Court cited with approval the Michigan “benefit” cases: Russell v. 
People’s Savings Bank, 39 Mich. 671, 13 RCL. 1301 (that a married woman 
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is a stockholder is not sufficient in terms of benefit to support a married 
woman’s guarantee on corporate note) ; Chamber of Commerce v. Goodman, 
110 Mich. 498, 68 N. W. 295 (possible incidental benefit to married 
woman’s realty not sufficient) ; and even Doane v. Fether’s Est., 119 Mich. 
691, 78 N. W. 884 (property bought by a husband and wife will not 
sustain liability on her part on a joint note for the same.) 

In the principal case, the Wisconsin Court declared the facts were not 
within Citizens Bank v. Cayoutte, 169 Wis. 192, ...... Da We denote (since 
there the wife’s realty was “directly benefited.”) and cited Hmerson-Tal- 
cott Co. v. Knapp, 90 Wis. 34, 63 N. W. 945; Mueiler v. Wiese, 95 Wis. 381, 
70 N. W. 485; Ritter v. Bruss, 116 Wis. 55, 92 N. W. 361; Bailey v. Fink, 129 
Wis. 373, 109 N. W. 86. It would seem, therefore, that, since a debt is a 
“property right or interest,” i. e., property: Pritchard v. Norton, 106 U. S. 
132; Cincinnati v. Hafer, 49 Ohio St. 60; Dillingham v. Ins. Co., 120 Tenn. 
302, 108 S. W. 1148, 16 LRA N. S. 220, and hence, it is possible to infer, 
a part of the wife’s separate estate, the decision in Farmers 4 Merchants 
Bank v. Frederiksen amounts to a holding that a loan to a debtor husband 
is not, by reason of the debtor-creditor relation, a benefit to the creditor 
wife’s separate estate. 

STAFFORD TROTTMAN. 


WiLits—DATE FROM WHICH INTEREST COMMENCES ON LeEGAcIES—In the 
Wisconsin case of In re Barrett’s Will, Wisconsin Trust Co. v. Miley, 173 
Wis. 313, 181 N. W. 220, the action arose on objection of the Wisconsin 
Trust Company, now The First Wisconsin Trust Company, of Milwaukee, 
to the final account of John P. Miley, executor, under the will of George 
M. Barrett, deceased. By his will $6,300 was given to the plaintiff as 
trustee. The paragraphs whereby the trust funds were created named the 
beneficiaries and directed that the sums were to be invested and the inter- 
est on the same to be paid to the designated beneficiaries. The question 
was, whether interest was payable for the first year after the testator’s 
death. The court held that the provisions of the will manifested an inten- 
tion by the testator that the beneficiaries were to receive interest on the 
legacies he provided for them from the time they were payable to the 
trustee, which is one year after his death and that the executor was not 
required to pay the trustee interest on the legacies for the year following 
the testator’s death. 

Interest in the sense in which it is used in connection with payment of 
legacies is the compensation allowed by law for the deprivation of a 
legacy beyond the date when it is payable according to the terms of the 
will. Good Samaritan Hospital v. Miss. Valley Trust Co., 137 Mo. App. 179; 
117 S. W. 637. Where no time is fixed in a will for the payment of a legacy, 
it is payable at the expiration of one year from the time of the testator’s 
death and will not commence drawing interest until that date. Burtis v. 
Dodge, 1 Barb. Ch. (N. Y.) 77. This represents the general rule and is 
accepted in Wisconsin. Evans v. Foster, 80 Wis. 509, 50 N. W. 410, 14 L. R. 
A. 117. The operation of this rule is not affected by provisions in the will 
directing the executor to pay the legacy as soon as possible or similar in- 
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definite and vague expressions. Welch v. Adams, 152 Mass. 74, 25 N. E. 34, 
9 L. R. A. 244 (“directing payment as soon as convenient after my de- 
cease.”) Webster v. Hale, 8 Ves. 410. (As soon as possible.) Although 
the testator directed payment “with interest” this does not change the 
rule. Schouler, Wits, 5th ed. §1481 and cases cited. 

There are, however, certain well established exceptions to this general 
rule. A legacy given in satisfaction of a debt will carry interest from the 
testator’s death. Clark v. Sewell, 3 Atk. 99. In the following cases the 
interest also begins from the testator’s death; a legacy to a testator’s minor 
children, or one to whom the testator is in loco parentis, and there is no 
provision for maintenance of the legatee, Brinkerhoff v. Merselis, 24 N. J. 
L. 680, 4 Zab. 680, and this is true notwithstanding the fact that a future 
time is fixed for its payment. Webb v. Webb, 92 Md. 101, 48 Atl. 95, 84 Am. 
St. Rep. 499; where the bequest is of an annuity, Simmons v. Hubbard, 50 
Conn. 574; where the bequest is of the residue of the testator’s estate or of 
some aliquot part or proportion thereof in trust to pay the interest or in- 
come to a legatee for life, with a gift of principal over at his death. Green 
v. Green, 30 N. J. E. 450, 1 Vr. 450. The cases of this last class are dis- 
tinguished from legacies of a definite sum with remainder over, with re- 
spect to computation of interest to the life tenant. Fearns v. Young, 9 Ves. 
549. The reason for this distinction is based on the special equity between 
the parties among whom the gift is to be apportioned. When the bequest 
is of a residue and not of a definite sum, (as in the principal case) with 
remainder over, the computation from the testator’s death, of interest or 
income to the life tenant, where the gift is of the residue, is placed on a 
special equity as between the parties who are to participate in the gift 
arising from the injustice that would be done to the life tenant by the addi- 
tion of the entire interest to the capital. Welsh v. Brown, 43 N. J. L. 37, 
14 Vr. 37. The instant case can not be included wtihin any of these ex- 
ceptions. 

However, the testator may by provisions in the will fix the time when 
a legacy therein provided for shall commence to pay interest and in such 
cases these provisions control. Matter of Brownell, 3 N. Y. S. 276, 1 Con- 
noly 175. If the case is not within any of the previously named excep- 
tions, in order for the interest to begin before the expiration of a year, 
the will must clearly direct payment from an earlier date. Loring v. Mass. 
Horticultural Society, 170 Mass. 401, 50 N. E. 936. The court in the given 
case held, and it seems correctly, that the interest would not commence 
until the end of a year. The testator directed the executor to pay to the 
trustee the specified bequests in money. His estate consisted largely of 
securities and, as the court said, he must have intended that the executor 
should have the usual amount of time for the conversion of the bonds and 
securities into money and that interest would not accrue until the expira- 


tion of a year. 
Ray T. McCann. 
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BANKRUPTCY—ProoF oF Tort CLAIM—EFFECT OF JUDGMENT NuNc PRO 
Tunc—A verdict was rendered prior to the petition in bankruptcy, in a suit 
for personal injuries, but the trial judge set aside the verdict and gave 
judgment for the defendant. Pending the appeal the defendant was ad- 
judged bankrupt and thereafter the Supreme Court of Wisconsin in Glatz 
v. Kroeger Brothers Company, 168 Wis. 635, reversed the judgment of the 
lower court and ordered judgment for the plaintiff as of a date prior to 
the petition in bankruptcy. The question then was, whether the retro- 
active features of the judgment as entered in accordance with the order of 
the Supreme Court made the claim a provable one. In re Kroeger Brothers 
Company, 262 Fed. 463, holds the claim not provable. 

Section 63a of the Bankruptcy Act provides: “Debts of the bankrupt 
may be proved and allowed against his estate which are (1) a fixed liabil- 
ity, as evidenced by a judgment or an instrument in writing, absolutely 
owing at the time of the filing of the petition against him, whether then 
payable or not,” etc. 

It is generally conceded that a mere verdict for personal injuries where 
no judgment is entered thereon before the intervention of bankruptcy pro- 
ceedings, is not a “fixed liability,” allowable in bankruptcy proceedings. 
In re Ostrom, 185 Fed. 988; Black v. McClelland, Fed. Cas. No. 1, 642. 

It is also generally agreed that a judgment for personal injuries or other 
tort is provable if entered before the filing of the petition in bankruptcy, 
even though an appeal was pending at the time of the filing. Moore v. 
Douglas, 230 Fed. 399. 

The question which had to be decided was whether the retroactive fea- 
tures of the mandate of the Supreme Court of Wisconsin and the judgment 
which followed are effective to make the claim a provable one. There is 
no decision upon this question other than the one under consideration. 

It would seem that the decision as rendered is correct. There was “at 
the time of the filing of the petition,” no fixed liability, as evidenced by a 
judgment. When the jurisdiction of the bankruptcy court had attached, 
there not only was no judgment against the estate, but there actually had 
been a judgment rendered in favor of the defendant, which was an asset of 
the estate. 

The line must be drawn somewhere, and section 63a of the Bankruptcy 
Act evidences an intention to draw the line at the time of the filing of the 
petition. All claims for personal injuries and other tort, reduced to judg- 
ment and entered by that time may be proved. Although it is possible 
to contend that the judgment nunc pro tunc had created a fixed liability 
absolutely owing at the time of the filing of the petition, and the written 
evidence of the judgment need not be in existence at the time of filing, 
provided the written evidence of the liability be in existence at the 
time when proof of claim is made, yet such decision would tend to 
make the meaning of 63a less clear. It would open the way for many 
claims, by subsequent action of the state courts, to be allowed in proof, 
which are now considered as unprovable. Geiger, J., convincingly states 
the case when he gives in his opinion found in the principal case the fol- 
lowing: “I believe there would be no question that the bankruptcy court 
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would be powerless to give the judgment effect as of July, 1918. Now, if 
the bankruptcy court is so limited, it cannot be that any other court 
has greater power or any discretion in respect of the ingredients of a prov- 
able claim and the manner of evidencing them.” It seems better to take 
the common interpretation of section 63a and to exclude from proof in 
bankruptcy proceedings which are not at the time of the filing of the 
petition evidenced by a judgment. 
C. E. SopERBERG. 


INSURANCE—AMENDMENT OF By-LAW ABROGATING COMMON LAW PRESUMP- 
TION OF DEATH UNREASONABLE—An amendment of the by-laws of a mutual 
beneficiary association subsequent to the date of a particular insurance 
contract, by which the presumption of death arising from seven years’ un- 
explained absence was abrogated and in place thereof a provision was made 
to the effect that no inference of death by absence should arise until the 
expiration of the insured’s life expectancy, was held unreasonable and void 
as to existing contracts in Boynton v. Modern Woodmen of Am., ...... 
pee , 181 N. W. 327, although the insurers reserved in the contract 
the right to amend the by-laws. 

In mutual benefic insurance societies the assured sustains a dual rela- 
tionship to the organization. First, as a member of and one interested in 
its advancement; second, a contractual relationship which is, so to speak, 
antagonistic to the society. The present case affects the assured in the 
latter capacity. 

It may be stated as a general principle that a reservation in an insur- 
ance contract of the right to amend or change the by-laws is valid and 
binding on both parties. In the application of this principle it is also 
well recognized that such amendment or change must be reasonable. What 
shall be deemed reasonable or unreasonable is a matter on which no hard 
and fast rule can be laid down. That question is to be determined in each 
case by the character and effect of the change under consideration. If it 
affects vested rights or substantially changes the contract or is against 
public policy or is not for the general betterment of the association, in 
general, if it cannot fairly be said to be within the contemplation of the 
parties when the contract is entered into, there is authority for saying that 
it is unreasonable and therefore void against the existing policy holders. 
In the present case the court held that the amendment so materially 
changed the contract in point of substance that it was not valid as to 
existing contracts. Wisconsin reached the same conclusion in a similar 
case. Sweet v. Modern Woodmen, 169 Wis. 462. Likewise Iowa in a well- 
considered case. Olson v. Modern Woodmen, 182 Ia. 1018, 164 N. W. 346. 
The principal case cites three states as contra: Illinois, Missouri and Ohio. 

An amendment which provides that if a member shall die by suicide, 
sane or insane, his rights shall be wholly forfeited has been held valid. 
Hughes v. Wis. Odd F. M. L. Ins. Co., 98 Wis. 292; Supreme Tent K. of M. 
v. Hammers, 81 Ill. App. 560. Contra; Olson v. Court of Honor, 100 Minn. 
117, 110 N. W. 374; Bortzer v. Supreme Council A. L. of H., 79 N. Y. S. 684. 
Adding to exempted occupations has been held reasonable. Schmidt v. 
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Supreme Tent K. of M., 97 Wis. 528, 73 N. W. 22; Loeffler v. M. W. of Am., 
100 Wis, 79, 75 N. W. 1012; Langnecker v. Trustees of Grand Lodge of A. 
0. U. W. of Wis., 111 Wis. 279, 87 N. W. 293. Contra; Tebo v. Supreme 
Council of R. A., 89 Minn. 3, 98 N. W. 518. Increasing the assessments 
has generally been held valid. Conner v. Supreme Commandery G. C., 
rere Tenn. ......, 97 S. W. 306; Fullenwider v. Royal League, 180 Ill. 
621. But reducing the amount of the benefit has been held an invasion of 
vested rights. Wuerfler v. Trustees Grand Grove W. O. D., 116 Wis. 19, 93 
N. W. 473; Oneill v. Supreme Council A. L. of H., 70 N. J. L. 410, 57 Atl. 
463. 

The statutory or common law presumption of death after seven years’ 
unexplained absence is referred to as a rule of evidence. Cobble v. Royal 
Neighbors, ...... re , 219 S. W. 118. How far a rule of evidence 
may be considered a material part of the contract so that an abrogation 
of that rule will impair the obligation of that contract is not easily de- 
termined. Generally no person has a vested right in the rules of evidence. 
3 Page on Contracts (ist Ed.) Sec. 1771. Ruling Case Law, Vol. 10, p. 863. 
However, unreasonable changes in the rules of evidence affecting the valid- 
ity or enforcement of existing contracts have been held to impair the 
obligation of such contracts. Davies v. Supreme Lodge K. of H., 165 N. Y. 
159. In conflict of laws cases a somewhat similar question has been pre- 
sented where the validity and obligation of a contract depended on the 
laws of one state and the remedy was applied in a different state. In 
such cases it has been held that a negative enactment like the Statute of 
Limitations which merely bars the cause of action after a certain period of 
time, does not constitute a substantial part of the contract, but only affects 
the remedy and the law of the forum applies. However, a positive enact- 
ment like the Statute of Limitations as to adverse possession confers a 
right and forms a substantial part of the contract and is governed by the 
law of the place where the right is created. Townsend v. Jemison, 9 How. 
(U. S.) 407. By analogy it may presumably be said that the seven years’ 
absence rule is a positive enactment which confers a right and is not tech- 
nically a mere rule of evidence, but forms a substantial part of the con- 
tract, which, if abrogated, may be deemed an unreasonable exercise of the 
reservation in the contract to amend its by-laws. 

‘ C. F. MIKKELSON. 


CrimInaAL Law—InNtToxiIcATIne Liquors—Prionk STATE Law EFrective— 
DouBLE JEOPARDY—CONVICTION UNDER MUNICIPAL ORDINANCE Nort A Bar—In 
United States v. Peterson et al., 268 Fed. 864 (1920), defendants were tried 
for violation of the National Prohibition Act. Pleas in bar were entered 
setting up convictions under the state prohibition law of Washington 
(Laws of 1915, c. 2, p. 2) as to part of the defendants and conviction by 
municipal courts under municipal ordinances as to the rest of them on 
the same facts. Held, the conviction under the state law is a bar to prose- 
cution by federal authorities, but that a conviction under a municipal 
ordinance constitutes no such bar. 

This decision rests upon the ground that the Washington Act of 1915 is 
“appropriate legislation” under Sec. 2 of the Eighteenth Amendment; that 
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a prosecution under the state act followed by another under the Federal 
Act would be double jeopardy since both laws have as a common source, 
the Eighteenth Amendment. ‘ 

One significant thing in this case is that state laws existing prior to 
the prohibition amendment which are consistent with it and appropriate 
for its enforcement are regarded as being in existence and get vitality from 
it. Under this reasoning all existing state laws, not inconsistent with fed- 
eral laws, no matter when passed or whether passed for that purpose are 
to be treated as existing under the amendment. Successive prosecutions 
under state and federal laws would constitute double jeopardy since both 
laws emanate from the same source. Two sovereigns enforce the law, but 
the foundation of the law is the United States Constitution. See State ex 
rel. Stranahan vy. Dist. Ct. et al., 194 Pac. 308 (Mont.) and Commonwealth 
v. Nickerson, 128 N. E. 273 (Mass.). 

The second consideration involves the effect of the municipal ordinances. 
The court says, “The concurrent power given to the state does not, how- 
ever, authorize the state to delegate that power to municipalities. * * * 
A conviction for violation of a municipal ordinance, pursuant to grant of 
power given by the state is not a bar to a prosecution in the federal court 
for violation of the provisions of the National Prohibition Act.” Appar- 
ently the theory is that the ordinance emanates from a different sovereign, 
viz. the State, and that a prosecution under it and the Federal Act are not 
double jeopardy on the theory that the same act constitutes two offenses, 
one against the United States and one against the State. 16 Corpus Juris 
282 and cases cited. The municipal ordinances originate from state author- 
ity and therefore it is difficult to see why they should not be considered 
as having the same status as the state legislation. The general rule is 
that federal acts affecting state legislatures apply equally to all agencies 
created by the legislatures. 28 Cyc. 271. It is believed that if the ordi- 
nances are to be given vitality they should be placed on the same footing 
as the legislation and be considered “appropriate legislation” for the en- 
forcement of the Eighteenth Amendment. 

Howarp J. Lowry. 


RieuHt To TkRap UPon AND UNDER IcE CovERED NAVIGABLE WATERS—Defend- 
ant anchored his muskrat traps upon the bottom of a navigable stream, 
cut hoies through the ice for said purpose, and also anchored them upon 
the surface of the ice. In an action brought by the riparian owner to 
enjoin such acts, the defense was that even though the plaintiff had title 
to the bed of the stream to the thread thereof, such title was subject to 
the public rights in, over, and upon such waters for the purposes of navi- 
gation, hunting, fishing and trapping, between the ordinary high water 
marks thereof, either in the open seasons or when the streams are frozen, 
in short, that the riparian owner’s rights are subservient to the above 
rights in the public. The questions of hunting and fishing not being in- 
volved, the court refused to pass upon them, but held with respect to the 
specific acts in question, (1) that the riparian owner not only owns the 
submerged lands to the thread of the stream, but also the ice covering the 
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surface of the water over the submerged lands, subject to such rights, if 
any, as other riparian owners may have. (2) That it is impossible to 
effectively trap muskrats without anchoring stakes to the bed of the stream 
or to the ice above and that same are acts of trespass, and (3) constitute 
such irreparable injury as to justify the aid of a court of equity. An in- 
junction was granted accordingly. Johnson v. Burghorn, 212 Mich. 19, 
179 N. W. 2265. 

Such authority as there is in Michigan would appear to be adverse to the 
right of the public to hunt and fish in the navigable streams of that state. 
Ainsworth v. Hunting and Fishing Club, 159 Mich. 61, 123 N. W. 802; Ster- 
ling v. Jackson, 69 Mich. 488, 37 N. W. 485, where the right of the public 
to hunt in the navigable waters of a bay, the ownership of the soil of which 
was in private parties, was denied. For discussion of Michigan and Min- 
nesota cases see 5 Minn. Law Review, 399. 


Our court has never passed upon the question involved in the principal 
case. But the right of the public to fish in a navigable stream when it 
was in fact navigable has been sustained upon the ground that it is an 
incident of the right of navigation. Willow River Club v. Wade, 100 Wis. 
86, 76 N. W. 273, 42 L. R. A. 305. Justice Marshall concurred in the 
result but not in holding the right of fishing to be an incident of the right 
of navigation. He says, “In my judgment the right of fishing in navigable 
waters is common to all, and exercisable, so far as it can be done without 
trespass on the banks thereof, whether the person exercising such right 
be at the time navigating the stream in a boat or otherwise floating upon 
the surface of the water, or traveling upon the bed in the shallows, or any- 
where, in any manner, between the lines of ordinary high water mark. 
That is, that the common law doctrine of navigable waters, with all the 
incidents and characteristics of such waters, has been extended to include 
all streams navigable in fact, through the location of the title of the beds 
of such streams in the state originally for that very purpose and that 
though such title by force of state policy, has passed from it to private 
ownership, such ownership is of such a qualified character as not to in 
any way interfere with the character of the streams as public waters; 
not public in the sense of such rivers as at common law were merely sub- 
ject to the right of passage but public by the common law test of navigabil- 
ity.” 

The right of the public to hunt upon a navigable stream was sustained, 
probably as an incident of the right of navigation. Diana Shooting 
Club v. Husting, 156 Wis. 261, 145 N. W. 816. The effect of Justice 
Marshall’s opinion in the former case can be seen on page 269 where 
it is said, “It is perfectly logical and consistent to extend to our 
navigable waters, such rights as were by the common law of England, ex- 
tended to waters deciared navigable by it, even though we enlarge the 
field of navigability.” But it is further said, “Hunting on navigable waters 
is lawful when it is confined strictly to such waters while they are in a 
navigable stage and between the boundaries of ordinary high water 
marks.” 
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This leaves open the question with respect to the rights which the public 
may have upon such waters when they are not navigable but in a frozen ~ 
state. Has the public a right of passage over the fce, a right to fish 
through it, a right to hunt upon it, or a right to trap upon and under it, 
in short, has the public any rights and if so what are they? 

It would seem clear that no rights could be sustained as an incident of 
navigation as the streams are not in fact navigable when they are frozen. 
Even when the waters are in a navigable stage, it is difficult to predict 
what rights may be sustained as an incident of navigation, as the common 
law knew no such incidents. The right to hunt and fish in navigable 
waters in England was not an incident of navigation, but a right which 
the public succeeded in gaining from the Crown. It was a right distinct 
and separate from the right of navigation, and exercisable only in those 
waters navigable in law, those waters in which the tide ebbed and flowed. 
27 Harvarp LAw Review 750; Note to State v. Shaw, 60 L. R. A. 481; Smith 
v. Andrews, (1891) 2 Chancery 678, 695. 


It was said in Rossmiller vy. State, 114 Wis. 169, 186, “This court has 
repeatedly said that the navigable waters of the state have substantially 
the incidents of tidal waters at common law; that the title to the beds of 
such waters was reserved for the state by the ordinance of 1789, and vested 
in it at the instant it was admitted into the Union, to preserve the public 
character of such waters with all such incidents; and that the state never 
has and never can constitutionally impair the trust.” The above is quoted 
from a case where waters were involved, title to the bed of which was in 
the state. Justice Marshall is of the opinion that the trusteeship was alike 
as to all navigable waters and that the state by giving the riparian owner 
title to the soil, could not constitutionally give more than a qualified title, 
which was subject always to the public interests which are the same in our 
navigable streams as in our navigable lakes. Willow River Club v. Wade, 
100 Wis. 86, 114. It was held in Rossmiller v. State, supra that the state 
does not own the ice that forms upon the navigable lakes, the whole bene- 
ficial use being in the people of the state as a class, and that it may be used 
for commercial purposes and is not limited to such amount as the indi- 
vidual may need for his own domestic purposes. 


If Justice Marshall’s theory prevails,—that the trusteeship is identical 
with respect to all navigable waters. of the state, then the questions raised 
do not present much difficulty. It would seem clear that the public would 
own the ice upon the navigable streams, that they would have the right of 
passage, the right to fish and trap through the ice, and the right to hunt 
from it. But can it be said that our navigable streams and navigable lakes 
were originally held under the same trust? It is certainly not well estab- 
lished that they were, or there would seem no need to confine the decision 
of Diana Shooting Club v. Husting, supra, within the exact facts of the 
case,—when the stream is in fact navigable. “Title to ice formed on 
streams and ponds and which is subject to private ownership belongs to 
the owner of the bed.” Gadow v. Hunholz, 160 Wis. 293, 296; Reysen v. 
Roate, 92 Wis. 543, 66 N. W. 599; Abbott v. Cremer, 118 Wis. 377, 95 N. W. 
387. The dictum of these cases is certainly to the effect that no distinction 
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is made between navigable and non-navigable streams. It does not appear 
in any of the cases that the streams were navigable and it cannot be said 
that the trustee theory has been hit quite as hard a blow as the language 
would indicate. Should the court decide in favor of the riparian owner 
having the title to the ice on a navigable stream, it would be in accord with 
the weight of authority. 14 Ruling Case Law—Ice—par. 6 and cases there 
cited. 

In view of above, it seems doubtful whether Justice Marshall’s trustee 
theory will prevail. If it does not, then the questions raised present prob- 
lems of interesting speculation. If the public has all the rights incident 
to navigable waters at common law, the rights in our frozen waters are still 
vague. Tidal waters did not freeze in England and we have no precedents. 
It will probably be conceded that the public would have all the rights 
which they had at common law in the streams navigable in fact. But 
those rights appear to be confined to the right of navigation. It seems 
doubtful whether they had a right of passage other than that of navigation. 
Angell and Gould speak of the right of passage, but it seems to be used as 
synonymous with navigation. The right of passage as such is vague. See 
Angell on Water Courses and Gould on Waters. Many cases can be found 
in this country where the right of passage upon navigable streams in their 
frozen state has been upheld, but all cases which have been located are 
those in which the state also has title to the bed and hence the public title 
to the ice. Woodman v. Pittman, 79 Maine 456, 10 Atl. 321, 1 Am. St. Rep. 
342; Parson vy. E. I. Dupont de Nemours Power Co., 198 Mich. 409, 164 N. 
W. 413. They are of no more value in determining the common law upon 
the subject than our own decisions with respect to our navigable lakes. 


It is worth bearing in mind that all the rights in our navigable 
streams which have been sustained thus far, have been sustained as 
an incident of the right of navigation. The right to trap when the 
stream is in fact navigable might possibly be sustained as such an 
incident, although it would involve the element of trespass upon the 
bed, which was not present in either Willow River Club v. Wade, or 
Diana Shooting Club v. Husting, supra. It is still a matter of specu- 
lation whether the state has not given title to the riparian owner sub- 
ject only to navigation and its incidents. And those incidents are matter 
of speculation as the common law, knowing no such incidents, can furnish 
us with no precedents. 

N. S. BoaRDMAN. 


LimiITaTION Upon ActTIon or TAx DEED GRANTEE—POSSESSION OF PREMISES 
BY FoRMER OWNERS FOR THREE YEARS FOLLOWING EXECUTION oF TAX DEED— 
Fipuctary RELATIONSHIP BETWEEN GRANTEE AND FoRMER OWNERS AS AFFECT- 
Inc RiegHt To TAKE TAx Deep—In the recent Wisconsin case of Perkins 
et al v. Perkins, 180 N. W. 334, ejectment was brought by the sole surviving 
heirs of one Brougham against defendant, a tax deed grantee. Brougham, 
owner of the land in question, died in 1891, leaving a widow and eight 
children, of whom seven were minors. In January, 1893, defendant mar- 
ried the widow of Brougham, moved upon the land with his wife and 
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four of the minor children in November, 1894, and resided there con 
tinuously until the commencement of this action. Three of the minors 
left the place during or prior to the year 1899, while the fourth resided 
with the defendant and his wife until 1919, when the wife of the defendant 
died. 

In 1894, defendant purchased tax certificates for the sale of that year 
(taxes of 1893) and in 1897 caused a tax deed to be issued to himself cover- 
ing the land involved in this action. Thereafter, and until the commence- 
ment of this action, the defendant lived upon the land, paid the taxes, 
made improvements and kept the rents and profits, and all this without 
any objection upon the part of the present plaintiffs. The plaintiffs ex- 
plained this by their ignorance that the defendant was claiming title to the 
premises, their supposition that he was on the land in the right of his 
wife (their mother) to dower and their consideration for their mother. 
The same explanation was made of their failure to bring this action at an 
earlier date. The plaintiffs claim to have had their first intimation of the 
adverse character of the defendant’s claims and possession in 1919, after 
the death of the defendant’s wife. 

The defendant claimed title;—first, by virtue of his tax deed; second, by 
three years adverse possession under the statute limiting the actions of 
owners to recover land sold for taxes (Section 1188) ;—third, by ten years 
adverse possession under color of his tax deed; and fourth, by adverse 
possession of the premises for more than twenty years. 

The court held that the title of the defendant, gained by his tax deed, 
which appears to have been entirely valid, was divested by the operation 
of section 1187, since the former owners of the land were in possession 
for three years following the execution of the tax deed and since the 
defendant, within that period, brought no action to recover the possession 
of the land. 

The decision seems entirely correct. The rule that possession of the 
premises by the former owner for a period of three years following the 
execution of the tax deed is effective to divest the title of the tax deed 
grantee, is well established in Wisconsin. Falkner v. Dorman, 7 Wis. 388; 
Knoz v. Cleveland, 13 Wis. 245; Parish v. Eager, 15 Wis. 532; C. M. & St. P. 
Ry. v. Bystrom, 165 Wis. 125, 161 N. W. 358. 

While the defendant certainly sustained a relation to the land that, if 
unexplained, would lead to the conclusion that he was in possession, the 
fact remains that he entered into a joint occupancy of the premises with 
the plaintiffs without claim of title and in subordination to the claims 
of the widow and plaintiffs and that this state of affairs continued at least 
until the date of the execution of the tax deed. He made no attempt at any 
time to hold possession to the exclusion of the plaintiffs. Therefore he must 
necessarily be treated, up to the time of taking the tax deed, either as 
having no possession of the land at all, or else as being in possession of a 
tenant or agent of the plaintiffs. If the latter view is taken, his possession 
must be treated, in legal effect, as that of the plaintiffs. The question then 
arises, what events, if any, took place in 1897 that might be effective to 
change the possession of the land from that of the plaintiffs to that of the 
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defendant. There was no change in the physical relation of any of the 
parties to the land,—no ouster or disseisin. The only new elements in the 
situation were the tax deed and the defendant’s new attitude toward his 
occupancy or possession. His intention was no longer to hold in subor- 
dination to the plaintiffs’ claims or title but to hold as owner under the 
tax deed. 

Inasmuch as the land was concededly not vacant, neither the tax deed, 
nor its recording could affect the possession of the land. The adverse in- 
tentions of the defendant were never communicated to the plaintiffs and 
hence would not be effective to put defendant in possession. If the de- 
fendant had no possession of the land at all, but simply occupied it as a 
member of the family of its possessors, it would seem that even notice of 
the adverse character of his claims would not put him in possession unless 
accompanied by an actual ouster of the widow and the plaintiffs. A notice 
of election to hold adversely may change a subordinate or subservient pos- 
session into an adverse one, but there must be a possession before any 
such rule can operate. The cases in which the rule has been applied have 
been cases where a tenant, in exclusive possession under a lease, disclaims 
the lease and notifies his landlord that he intends to hold adversely to the 
latter’s title. It could not be applied to a situation where a guest notified 
his host that he intended to hold adversely and then continued in joint 
occupancy of the premises with his host for twenty years. 


If, however, the defendant in this case be treated as having been in pos- 
session as agent or tenant of the plaintiffs at the time of the tax deed, 
then it may well be that a notice to plaintiffs that he held adversely would 
change the legal effect of defendant’s possession and destroy the 
constructive possession of the plaintiffs, for in this view of the matter, 
the defendant had an actual possession upon which the notice could oper- 
ate. This actual possession would make an ouster unnecessary, and, since 
plaintiffs’ constructive possession depends solely upon the subservient 
character of the defendant’s claims, a notice to the plaintiffs that the de- 
fendant’s claims had ceased to be subservient and had become adverse, 
would obviously end plaintiffs’ constructive possession. 

Adopting, therefore, the view most favorable to the defendant, namely 
that he was in possession of the land at the time of the tax deed as agent 
or tenant of the plaintiffs, he cannot be said to have dispossessed plaintiffs 
for the three years next following the execution of the tax deed, since he 
failed to communicate to them notice of the adverse character of his 
claims. The constructive possession of the plaintiffs continued for three 
years after the execution of the tax deed, and, the defendant having 
brought no action within that time to recover the land, his title under the 
tax deed was barred. 

It is possible that this case might rest upon the ground suggested by 
the court in the last paragraph of its opinion, i. e., that the taking of the 
tax deed was a breach of a fiduciary relationship, existing between the de- 
fendant on the one hand and the widow and plaintiffs on the other, and 
that the defendant was thereby estopped to assert any title under the tax 
deed. This question has not been decided in Wisconsin, although it re- 
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ceived brief notice in the case of Swift v. Agnes et al, 33 Wis. 241. The 
court there said: “We refrain from determining whether a wife (especially 
one who has no separate estate) can take a tax deed of her husband’s land, 
and hold such land adversely to her husband. If she may lawfully do so, 
some singular complications growing out of such transactions may here- 
after arise.” 

In the New Hampshire case of Laton v. Balcom, 64 N. H. 92, 6 Atl. 37, 
the view was taken that a husband could not acquire a tax title to his 
wife’s estate. The reasoning seems sound. The court said: “To preclude 
a person from acquiring a valid tax title, he must be under some legal or 
moral obligation to pay the tax, or there must be something in his con- 
tract or fiduciary relation to the owner of the property which renders it 
inequitable, as between them, that he should acquire the title. ...The obli- 
gations and duties of husbands and wives to each other, both express and 
implied, create such relations of trust and confidence between them 
neither can acquire the other’s property by a clandestine payment of taxes. 
Such a seizure of the other’s estate, alike inequitable and shocking to the 
moral sense, is believed to be unsupported by any adjudged case, and would 
be a palpable violation of the marital contract, which, from its very nature, 
creates a mutual right of faith in the constant regard of each for the in- 
terests and welfare of the other....such a breach of faith is a legally im- 
possible destruction of that relation of trust established by the marriage, 
and which society has even more interest in preserving than the parties 
themselves.” 

It would seem that much the same considerations should prevent a father 
from taking a tax title to the lands of his children or persons to whom he 
stands in loco parentis. 


The fact should also be considered that the defendant here was in full 
control and management of the property and was enjoying the rents 
and profits during the redemption period. It may be, however, that the 
case is not governed by McMahon v. McGraw, 26 Wis. 615, for the reason 
that it does not clearly appear that the rents and profits were sufficient to 
redeem the land. 

JoHN D. WICKHEM. 


SrTatTuTEs OF LIMITATIONS AS BETWEEN HUSBAND AND WIFE IN WISCONSIN 
—The Statutes of Limitations do not, and limitatiens did not at common 
law, run against a person until his or her right of action accrues or has 
accrued. Jones v. Billstein, 28 Wis. 221. At common law, husband and 
wife were considered as one person and, since no right of action could 
exist in favor of a person against himself, limitations could not run be- 
tween husband and wife. MacKinley v. McGregor, 2 Whart. (Pa.), 369, 
31 Am. Dec. 522; Remer v. Remer, 166 Pa. St. 617, 31 Atl. 347, 45 Am. St. 
Rep. 693. Under the Wisconsin Statutes with reference to married 
women, it has been held a husband may sue a wife and the wife has full 
right to sue and be sued with reference to her separate property against 
the husband as well as against a stranger. Carney v. Gleissner, 62 Wis. 
493 at 498; Brader v. Brader, 110 Wis. 423 at 426. Why, then, should not 
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the rule that, whenever a married woman has a right of action during 
coverture she is within the operation of the Statutes of Limitations, 
apply in Wisconsin as between husband and wife? 

Many state Statutes of Limitations in the United States provide that a 
married woman shall not be within the operation thereof. This excep- 
tion in favor of married women formerly existed in the Wisconsin Statute 
of Limitations. Rev. Stats. Wis. 1858, Ch. 138, Sec. 29; Section 29, Chapter 
138, Wis. Stats. 1871. This exception in favor of married women so far 
as it pertained to real estate was removed by Chapter 29 (p. 37), Laws of 
1872. (Thirty days after the passage of this law, the Enabling “Married 
Woman’s” Act, Chapter 155, Laws of 1872, was passed permitting a mar- 
ried woman to sue and be sued in regard to her separate estate as if un- 
married. Senate Journal 1872, pp. 196, 378; Assembly Journal, pp. 450, 
487.) The exception so far as it pertained to personal actions was 
omitted from the Revised Statutes of Wisconsin, 1878. No exception in 
favor of married women appears at present in the Wisconsin Statutes. 
Secs. 4218 and 4233, Wis. Stats. 1919. 

Statutes of Limitations run against a married woman upon legal injury 
sustained during coverture, after the removal of her disability, as by death 
of wife or of husband. Barry v. Minahan, 127 Wis. 570, 107 N. W. 488, or 
by divorce, Remmers v. Wolf's Estate, 226 S. W. 290, or upon the expira- 
tion of a designated period after disability removed, or, perhaps, if one 
spouse is sentenced to life imprisonment under statutes similar to Wis- 
consin statutes. Disability is thus limited in the situation which exists 
prior to a Married Woman’s Act under statutory exceptions which creates 
a disability in favor of married women. This is also true as between 
husband and wife, under a Married Woman’s Act where such disability 
is imposed either by judicial rule as in Wisconsin or expressly by statute 
to prevent limitations running against the wife and in favor of the hus- 
band. In conformity with the general rule, it would seem that during 
coverture where the husband has a right of action against the wife the 
Statutes of Limitations, in Wisconsin, run against any claim the husband 
may have against the wife. 


Where a married woman has a right of action during coverture, i. e., 
under the Married Woman’s Act, a division of authority exists as to 
whether limitations run as against her and in favor of persons other than 
her husband. In such cases, the majority doctrine permits the statute to 
run during coverture. Sedwick v. Ritter, 128 Ind. 209, 27 N. E. 610, even 
though the Married Woman’s Act does not refer to prior existing excep- 
tion in Statute of Limitations in favor of married women. “(a) It is the 
disability as a result of marriage, and not the marriage itself, that is the 
reason for the exception or saving clause in the general statute. It is 
the disability that is removed; the marriage statute is not in contem- 
plation for removal as an impediment. (b) The reason for the exception 
ceasing, the saving clause ceases also, and is no longer protective of the 
married woman.” McIrwin v. Lincoln Memorial University, 138 Tenn. 
260, 197 S. W. 862; Dicta Contra: Wiesner v. Zaun, 39 Wis. 188, and 
Wescott v. Miller, 42 Wis. 454. 
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The same reasoning has not been deemed sound by many courts on the 
question whether (between husband and wife) the Statute of Limitations 
runs during coverture, although it would seem that it should run in the 
absence of special statutory provisions and legislative policy. On this 
question the statutory situations are for the purposes of this note too 
varied and the authorities too numerous and conflicting to record them 
here. However, on the proposition that the statute should run between 
husband and wife under the Married Woman’s Act, the reader is referred 
to the following cases: Wagner v. Mutual Life Ins. Co., 88 Conn. 536, 91 
Atl. 1012; In re Deaner’s Estate, 126 Ia. 701, 102 N. W. 825; Castner v. 
Walrod, 83 Ill. 171, 25 Am. Rep. 369; Graves v. Howard, 159 N. C. 594, 75 
S. E. 998; DeBaun’s Ez.’s v. DeBaun, 119 Va. 85; 89 S. E. 241; and to the 
following cases, contra: Stockwell v. Stockwell, 105 Atl. 33; Moffat v. 
Schenk, 210 S. W. (Tenn.), 157; Gillan v. West, 232 Pa. St. 741, 81 Atl. 
128 (where the wife could not sue the husband); Morrick v. Morrick, 105 
Alt. (Pa.) 83; Galloway v. Battaglia, 202 S. W. (Ark.) 836; and Morrison 
v. Brown, 84 Me. 821 (where the wife could not sue the husband); Second 
Nat. Bank v. Merrill, 81 Wis. 151, and cases subsequent. 


The following are the present Wisconsin statutes applicable to this 
question: Sections 4206, 4218, 4219, 4227, 4228, 4233, and 4237. None of 
these sections contain any exception in favor of married women. The 
disabilities are infancy, insanity and imprisonment for a term less than 
life. The reader’s attention is especially referred to Section 4206 which 
provides as follows: “Civil actions can only be commenced within the 
periods prescribed in this chapter, except when, in special cases, a dif- 
ferent limitation is provided by statute * * *.” The other sections 
above referred to provide as follows: “Section 4218. If a person entitled 
to commence any action for the recovery of real property or to make an 
entry or defense founded on the title to real property or to rents or services 
out of the same be, at the time such title shall first descend or accrue, 
either, (1) within the age of twenty-one years; (2) insane; or (3) im- 
prisoned on a criminal charge or in execution upon conviction of a crim- 
inal offense, for a term less than life. The time during which such dis- 
ability shall continue shall not be deemed any portion of the time in this 
chapter limited for the commencement of such action or the making of 
such entry or defense; but such action may be commenced or entry or 
defense made, after the time limited and within five years after the dis- 
ability shall cease or after the death of the person entitled, who shall die 
under such disability; but such action shall not be commenced or entry 
or defense made after that period.” “Section 4219. The following ac- 
tions must be commenced within the periods respectively hereinafter pre- 
scribed after the cause of action has accrued.” “Section 4227. All per- 
sonal actions on any contract not limited by this chapter or any other 
law of this state shall be brought within ten years after the accruing 
of the cause of action.” “Section 4228. A cause of action upon which an 
action cannot be maintained, as preseribed in this chapter, cannot be 
effectually interposed as a defense, counterclaim or set-off.” “Section 
4233. If a person entitled to bring an action mentioned in this chapter, 
except actions for the recovery of a penalty or forfeiture or against a 
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sheriff or other officer for ap escape, or for the recovery of real property 
or the possession thereof be, at the time the cause of action accrued, either 
(1) within the age of twenty-one years; or (2) insane; or (3) imprisoned 
on a criminal charge or in execution under sentence of a criminal court 
for a term less than his natural life. The time of such disability is not 
a part of the time limited for the commencement of the action, except 
that the period within which the action must be brought cannot be ex- 
tended more than five years by any such disability, except infancy; nor 
can it be so extended in any case longer than one year after the disability 
ceases.” “Section 4237. No person shall avail himself of a disability 
unless it existed when his right of action accrued.” “Section 4238. When 
two or more disabilities shall coexist at the time the right of action ac- 
crued the limitation shall not attach until they all be removed.” 

A consideration of the above statutes invites an inquiry as to the theory 
upon which the Wisconsin courts have rested an unbroken line of de- 
cisions to the effect that the Statute of Limitations, notwithstanding the 
elimination of the former statutory exception in favor of married women 
and in view of the existence of the Married Woman’s Act, does not run 
between husband and wife during coverture. The general theory as to 
the effect of the Married Woman’s Acts upon coverture disabilities under 
the statute as developed in McIrwin v. Lincoln Memorial University, 138 
Tenn. 260, 197 S. W. 862, supra, would seem to apply between husband 
and wife. It is on the ground of public policy that the distinction, be- 
tween the decisions as to the general effect of the Married Woman’s Acts 
upon coverture disabilities under the statute in regard to third persons 
and the decisions as to the special result reached by some courts, includ- 
ing that of Wisconsin, under the Enabling Acts upon such coverture dis- 
abilities between husband and wife, seems to rest. This public policy 
may be shaped by a feeling that another rule would be “not for the good 
of the world.” Barnett v. Harshbarger, 105 Ind. 410, 5 N. E. 718. Or 
property considerations may be the real difficulty. Castner v. Walrod, 
83 Ill. 171. The Wisconsin Supreme Court, itself, in commenting on the 
public policy doctrine as set forth in Flanagan’s Estate v. Flanagan, 169 
Wis. 537, said: “Notwithstanding the imperative form of the statute, it 
has been held on the ground of public policy that it does not apply to 
transactions between husband and wife, although in so holding there is, in 
effect, an exception read into the statutes by judicial construction based 
upon recognition of the overriding weight of the public policy involved 
in the marriage relationship.” Wisconsin Trust Co. v. Cousins, 179 N. W. 
801 at 806. In fact, however, the Wisconsin cases also rest on the doc- 
trine of stare decisis in contravention of express legislative intent. (See 
Brader v. Brader, 110 Wis. 423, cited for stare decisis in Grandjean v. Beyl, 
114 N. W. (Neb.) 415. 

Yet Wisconsin cases recognize that the Statute of Limitations begins 
to run only from and does run from the time the cause of action arises. 
Jones v. Billstein, 28 Wis. 221. So where the cause of action arose before 
marriage, the Wisconsin court has held that the statute continues to run 
as if the wife were unmarried. Enright v. Griffith, 169 Wis. 284; Charmley 
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v. Charmley, 125 Wis. 297; accord—Sparks v. Roberts, 65 Ga. 571, (“be- 
cause she voluntarily caused the disability after the statute began to run 
against her’); see contra; Stockwell v. Stockwell, 105 A. 33, which cites 
Second Nat. Bank vy. Merrill, 81 Wis. 142. 

The early cases in Wisconsin recognized the effectiveness of the express 
change in the Statutes of Limitations by the law of 1872. Thus in Wies- 
ner v. Zaun, 39 Wis. 188, decided in 1875, it was said that the term “dis- 
ability,” as used in our statutes, does not necessarily mean an “incapacity 
to do a legal act,” but covers also the condition of a party subject to legal 
“duress,” or the control and protection of other persons; and, until the 
aet of 1872, such disability still existed in the case of married women, 
notwithstanding the statutes giving them the absolute control of their 
separate estate * * *;” and in Wescott v. Miller, 42 Wis. 454, decided 
in 1877, it was held—the disability of coverture was not removed by the 
statutes giving married women the control of their separate estate, en- 
acted in 1872, and Chapter 29, of the laws of that year, taking away that 
disability, could not bar absolutely and instantaneously an existing cause 
of action. At p. 464, the court said: “It is true, Sec. 13, Ch. 138, was 
amended, and married women are no longer exempted from the running 
of the Statute of Limitations in respect to actions for the recovery of real 
property.” 

Since these early cases, the cases pertaining to the limitation of actions 
as between husband and wife have been decided in considerable uniformity 
by the Wisconsin Supreme Court that limitations do not run between hus- 
band and wife. Second National Bank v. Merrill, 81 Wis. 151, November, 
1891; Fawcett v. Fawcett, 85 Wis. 332, May, 1893; Brader v. Brader, 110 
Wis. 423, May, 1901; Gudden v. Gudden, 113 Wis. 297, February, 1902; 
Charmley v. Charmiey, 125 Wis. 297, June, 1905; Enright v. Griffith, 169 
Wis. 284, April, 1919; Flanagan’s Estate v. Flanagan’s Estate, 169 Wis. 
537, June, 1919. In Enright v. Griffith, a promissory note was given by 
husband to wife and the Statute of Limitations had commenced to run 
upon it before their marriage and it was held that the statute continues 
to run after the marriage and a payment made, during the marriage, upon 
the note before it was barred does not prevent it from becoming barred 
six years later. Such payment does not have the effect of making a new 
contract, but is merely a recognition of the time of payment. The court, 
however, expressly stated that this decision did not cover a case where 
such payment was made during marriage and after the note was barred,— 
that this was to remain an open question. Flanagan’s Estate v. Flanagan’s 
Estate, supra, following the above case in the same (169) volume at a 
distance of 253 pages, held, where the mortgagee gave the note and mort- 
gage before maturity to his daughter, the wife of the mortgagor, she was 
not subrogated to her father’s rights, but became her husband’s creditor 
as much as though she had purchased the mortgage, and hence the Statute 
of Limitations would not become operative between them. 

On principle, the Statute of Limitations begins to run against the right 
of action as soon as the cause of action has accrued. Hence, even where 
there is a judicial or legislative rule imposing on married women a dis- 
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ability, if limitations have once begun to run, they should continue to 
run in spite of a subsequently occurring disability. Enright v. Griffith, 
is in logical accord with the Flanagan case, provided the assumption is 
correct that no cause of action and right of action accrued, in the latter 
case, to the donor prior to the gift and that the statute did not, therefore, 
start to run against him. It is interesting to read the theory of the 
Wisconsin rule in the words of Dodge, J., in Brader v. Brader, 110 Wis. 
423, 425, where he said: “Were this question to be considered originally, 
it would seem clear that such position is not tenable. The terms of the 
Statute of Limitations are mandatory and comprehensive that ‘civil ac- 
tions can only be commenced within the periods prescribed in this chap- 
ter’ (Sec. 4206, Stats. 1898), and that ‘actions must be commenced within 
the periods respectively hereinafter prescribed after the cause of action 
has accrued’ (Sec. 4219). Our statutes with reference to the rights of 
married women have removed all disability, both of contract and suit, 
with reference to separate property, and have enabled the bringing of 
suits with reference thereto against the husband as well as another 
Carney v. Gleissner, 62 Wis. 493. Hence it cannot be doubted that a cause 
of action accrues in favor of a married woman as against her husband 
at the same time and with the same completeness that it does against 
any one else. The Limitation Statutes make no exception in her favor 
and, however wise exception might be on grounds of public policy, such 
wisdom is a matter of consideration by the legislature, and not for the 
courts, when the legislature has acted. [See Vance v. Vance, 108 U. S. 
514 at 521; Pietsch v. Milbrath, 123 Wis. 670, 102 N. W. 346; Chancellor 
Kent in Demarest v. Wynkoop, 3 Johns, Ch. 129-142.] However, a differ- 
ent view was taken in Second Nat. Bank v. Merrill. * * * Again in 
Fawcett v. Fawcett, 85 Wis. 332, it was clearly intimated that this rule 
was recognized as established, and further citations offered in its behalf. 
We do not find that the citations support the rule, but it is now ten years 
since it was definitely laid down as a judicial declaration of the force and 
effect of our statute.” The justice then said: “* * * Property rights 
of great magnitude may have grown up in reliance upon it.” 

In conclusion it can be stated that if, under the Wisconsin rule that 
limitations do not run between husband and wife during coverture, there 
is any practical or legal difficulty, such difficulty can be solved either by 
the court’s giving effect to the legislative intent or by the legislature’s 
re-expressing that intent or conforming affirmatively to the policy advo- 
cated as necessary by the Supreme Court.* 

STAFFORD TROTTMAN. 





*Since this article was written Section 6.015 of Wisconsin Statutes was 
amended to read: 

“Section 6.015. Women shall have the same rights and privileges under 
the law as men in the exercise of suffrage, freedom of contract, choice 
of residence for voting purposes, jury service, holding office, holding and 
conveying property, care and custody of children, and in all other re- 
spects. The various courts, executive and administrative officers shall 
construe the statutes where the masculine gender is used to include the 
feminine gender unless such construction will deny to females the special 
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protection and privileges which they now enjoy for the general welfare. 
The courts, executive and administrative officers shall make all necessary 
rules and provisions to carry out the intent and purposes of this statute.” 

The effect of the above statute upon the subject of this discussion is not 
included in this note. But the writer of this note is of opinion that the 
rule remains unchanged under the provision reserving to females “the 
special protection and privileges which they now enjoy for the general 
welfare.” 

It may follow that the legislature may be held to have indirectly ap- 
proved the rule of our Supreme Court. 
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